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[bookmark: _Hlk523923985][bookmark: _Hlk523924093]DATED                                                           2024 

 (1)  THE COUNCIL OF THE BOROUGH OF HAVANT 
and
(2) HAMPSHIRE COUNTY COUNCIL
and
(3) HARGREAVES PROPERTIES LIMITED


___________________________________________
AGREEMENT
Under Section 106 Town and Country Planning Act 1990
relating to Land known as Waterloo Park, Elettra Avenue, Waterlooville







Ref: RB/012648
88084825-2

88084825-2
THIS AGREEMENT is made on 								2024
BETWEEN:
1. [bookmark: LastEdit]THE COUNCIL OF THE BOROUGH OF HAVANT of Public Service Plaza, Civic Centre Road, Havant, PO9 2AX (“the Borough Council”); 

2. HAMPSHIRE COUNTY COUNCIL of The Castle, Winchester, Hampshire, SO23 8UJ (“the County Council”); and 

3. HARGREAVES PROPERTIES LIMITED (Co. Regn. No. 00794877) of Kingston Manor, Kingston Lane, Kingston Gorse, East Preston, Littlehampton West Sussex, BN16 1RR ("the Owner"). 


BACKGROUND
(A) For the purposes of the Act, the Borough Council and the County Council are the local planning authorities for the area within which the Land is situated.

(B) The County Council is also the Local Highway Authority for Hampshire (save for trunk roads and special roads) and the Transport Authority for Hampshire for the purposes of the 1985 and 2000 Transport Acts.

(C) The Owner is the registered freehold owner of the whole of the Land, which is registered with HM Land Registry under title number HP220402 

(D) The Owner has submitted the Application for the Development to the Borough Council.

(E) The Owner enters into this Agreement in anticipation that the Planning Permission shall be granted subject to the Owner entering into this Agreement which makes provision for regulating the Development and securing the matters referred to herein.

(F) The parties have agreed to enter into this Agreement with the intention that the obligations contained in this Agreement may be enforced by the Borough Council and the County Council against the Owner and its successors in title.
The parties agree as follows:
[bookmark: _Ref128975989][bookmark: _Toc129575328][bookmark: _Toc130182810][bookmark: _Toc130182964][bookmark: _Toc132435515][bookmark: _Toc139174092][bookmark: _Toc139255754][bookmark: _Toc139255842][bookmark: _Toc206490615][bookmark: _Toc206490679][bookmark: _Toc273441382]DEFINITIONS
From the date of this Agreement unless the context otherwise requires, the following definitions apply:
	“Act”
	means the Town and Country Planning Act 1990.

	“Agreement”
	means this deed of agreement. 

	“Application”
	the application to the Borough Council for planning permission for the Development allocated reference number APP/21/00399 

	"Borough Council Legal Costs"  
	means the Borough Council's reasonable and proper legal costs in connection with the preparation of the Agreement not exceeding £5,500 (five thousand and five hundred pounds sterling)

	“Commencement”
	means the date on which any material operation (as defined in Section 56(4) of the Act) forming part of the Development is begun other than (for the purposes of this Agreement and for no other purpose) operations consisting of site clearance or surveys, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions and contamination, remedial work in respect of any contamination or other adverse ground conditions, diversion and laying of services, the erection of enclosure for the purposes of site security and “Commence” and similar expressions shall be construed accordingly.

	“County Council Legal Costs”
	means the County Council's reasonable and proper legal costs in connection with the preparation of the Agreement 

	“County Council Monitoring Fee”
	means the sum of £6,500 (six thousand five hundred pounds sterling) being a contribution towards the costs incurred by the County Council in connection with the monitoring of obligations in this Agreement

	“Development”
	means the development of the Land pursuant to the Planning Permission  for the erection of a discount food store (Unit A), drive through coffee shop and drive-through restaurant (Unit B and Unit C) with associated car parking, service yard, landscaping, means of access and associated infrastructure.

	“Director”
	means the Director of  Hampshire 2050 and/or Universal Services (as the case may be) at the County Council or his appointed representative for the time being or successor

	“Expert”
	means an independent and suitable person holding appropriate professional qualifications and of at least 10 years’ post qualification experience in the area of expertise relevant to the dispute and appointed in accordance with the provisions of clause 11, to determine a dispute.

	“Framework Travel Plan”
	means the framework travel plan agreed by the County Council prepared by David Tucker Associates dated 23 March 2021 and submitted with the Application and attached to this Agreement.

	“HBC Monitoring Fee”
	means the sum of  £1,692 as a contribution towards the costs incurred by the Borough Council in the provision of a suitably qualified and experienced person whose function is to monitor, coordinate and enforce the obligations contained within this Agreement.

	“Head of Legal Services”
	means the Head of Legal Services at the Borough Council or the County Council (as appropriate) or his/her appointed representative for the time being or any successor.

	“Highways Agreement”
	an agreement or agreements for the Highway Works to be entered into by the Owner (at the Owner's expense) with the County Council pursuant to (inter alia) section 278 and/or section 38 of the Highways Act 1980 in a form to be agreed with the satisfaction of the County Council to provide for the construction of the Highway Works by the Owner at the Owner's expense.  

	“Highway Works”
	means the works providing vehicular and pedestrian access at Elettra Avenue as shown in principle on plan reference 19235-08-GA Rev P to be constructed by the Owner at the Owner’s expense and as agreed pursuant to the terms of a Highways Agreement. 

	“Highway Works Completion Certificate Standard”
	means the completion of the Highway Works to the satisfaction of the County Council as evidenced by the issue of a certificate of completion for the Highway Works constructed under section 278 agreement or the issue of a part 2 certificate for the Highway Works constructed under a section 38 agreement.

	“Index”
	means the All Items Index of Retail Prices published by the Office of National Statistics (or amendment or replacement thereof).

	“Index Linked”
	means increased in accordance with the following formula:
Amount payable = the payment specified in this Agreement x (A/B) where:
A = the last figure published for the Index that applied for the month immediately preceding the date that payment of such sum was made
B = in the case of the Toucan Crossing Contribution, the last figure published for the Index that applied for the month immediately preceding the date of this Agreement and in the case of the Roundabout Improvement Contribution, the figure published for the Index in October 2021.

	“Interest”
	means interest at 4% above the base lending rate of the Barclays Bank PLC from time to time.

	“Land”
	means the land known as land at Waterloo Park, Elettra Avenue,  Waterlooville and registered at the Land Registry with title number HP220402 and shown edged red on Plan 1.

	“Occupation”
	means occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and “Occupy” and “Occupiers” shall be similarly construed.

	“Plan 1”
	means the plan attached to this Agreement and labelled “Location Plan” with drawing number PL_001 Rev P2.

	“Plan 2”
	the plan annexed to this Agreement with reference 21A77-HNW-ZZ-ZZ-DR-A-2100 Rev P14 identifying Unit A, Unit B and Unit C

	“Planning Permission”
	means the planning permission to be granted pursuant to the Application

	“Roundabout Improvement Contribution”
	means the sum of £60,000 (SIXTY THOUSAND POUNDS) Index Linked from and including February 2020 as a contribution to be paid by the Owner to the County Council towards an improvement scheme shown in principle on drawing number 19235-02 Revision 1 at the Hambledon Road/Milton Road roundabout or such other scheme the County Council determines in its absolute discretion will deliver the same purpose.

	“Surety”
	means a bank or other financial institution as may be nominated by the Owners and approved by the County Council’s Head of Legal Services.


	"Travel Plan"
	means a travel plan for each Unit within the Development substantially in the form of the Framework Travel Plan 

	“Travel Plan Approval Fee”
	means the total sum of £4,500 (four thousand five hundred pounds) for all three Units (being the equivalent sum of £1,500 (ONE THOUSAND FIVE HUNDRED POUNDS) per Unit) towards the costs incurred by the County Council in the approval of the Travel Plan for each Unit.

	“Travel Plan Bond”
	means a bond in respect of each Unit within the Development to be approved by the County Council being the estimated cost of monitoring implementation and compliance with the targets/measures of the Travel Plan for the relevant Unit within the Development plus 10% and to be provided by a Surety acceptable to the Head of Legal Services.

	“Travel Plan Co-ordinator”
	means the person or persons appointed by the Owner to be responsible for monitoring, implementation and performance of each Travel Plan.

	“Travel Plan Monitoring Fee”
	means the sum of £15,000 (FIFTEEN THOUSAND POUNDS) (payable in five instalments being the equivalent of THREE THOUSAND POUNDS (£3,000) per annum for a total of  five (5) years) towards the costs incurred by the County Council in monitoring and reviewing the Travel Plan.

	“Toucan Crossing Contribution”
	means the sum of £150,000 (ONE HUNDRED AND FIFTY THOUSAND POUNDS) Index Linked as a contribution towards the implementation of the Toucan Crossing Works on Hambledon Road to be paid by the Owner to the County Council in two instalments of £75,000 in accordance with paragraph 2.1 of Schedule 3 of this Agreement

	“Toucan Crossing Works”
	means the implementation by the County Council of a toucan crossing on Hambledon Road as shown in  on  drawing number CJ008981-ECH-GEN-17024883-DR-HE-0003 S2 Rev P01

	“Unit A”
	Means that part of the Land shown and marked as Unit A (comprising a discount food store) as shown for indicative purposes on Plan 2 

	“Unit B and C”
	Means that part of the Land shown and marked as Unit B and Unit C (comprising two drive through units) as shown for indicative purposes on Plan 2

	"Unit"
	means any one of the individual units identified as Unit A and Unit B and Unit C within the Development on Plan 2 and "Units" shall be construed accordingly.

	"Working Day"
	a day other than a Saturday or Sunday or public holiday in England.


[bookmark: _Toc129575329][bookmark: _Toc130182811][bookmark: _Toc130182965][bookmark: _Toc132435516][bookmark: _Toc139174093][bookmark: _Toc139255755][bookmark: _Toc139255843][bookmark: _Toc206490616][bookmark: _Toc206490680][bookmark: _Toc273441383]INTERPRETATION
[bookmark: _Toc128466765][bookmark: _Toc129575330][bookmark: _Toc130182812][bookmark: _Toc130182966][bookmark: _Toc132435517][bookmark: _Toc139174094][bookmark: _Toc139255756][bookmark: _Toc139255844]The clause headings in this Agreement are for reference only and do not affect its construction or interpretation.
[bookmark: _Toc128466766][bookmark: _Toc129575331][bookmark: _Toc130182813][bookmark: _Toc130182967][bookmark: _Toc132435518][bookmark: _Toc139174095][bookmark: _Toc139255757][bookmark: _Toc139255845][bookmark: _Toc128466767][bookmark: _Toc129575332][bookmark: _Toc130182814][bookmark: _Toc130182968][bookmark: _Toc132435519][bookmark: _Toc139174096][bookmark: _Toc139255758][bookmark: _Toc139255846]References to clauses and Schedules are to the clauses and Schedules of this Agreement, unless stated otherwise.
[bookmark: _Toc121281535][bookmark: _Toc121281577][bookmark: _Toc121281613][bookmark: _Toc121798055][bookmark: _Toc122157265][bookmark: _Toc122249337][bookmark: _Toc129575333][bookmark: _Toc130182815][bookmark: _Toc130182969][bookmark: _Toc132435520][bookmark: _Toc139174097][bookmark: _Toc139255759][bookmark: _Toc139255847]A reference to a paragraph is to the paragraph of the Schedule in which the reference is made, unless stated otherwise.
[bookmark: _Ref428079525][bookmark: _Toc121281536][bookmark: _Toc121281578][bookmark: _Toc121281614][bookmark: _Toc121798056][bookmark: _Toc122157266][bookmark: _Toc122249338][bookmark: _Toc129575334][bookmark: _Toc130182816][bookmark: _Toc130182970][bookmark: _Toc132435521][bookmark: _Toc139174098][bookmark: _Toc139255760][bookmark: _Toc139255848]Words importing one gender include any other genders and words importing the singular include the plural and vice versa.
[bookmark: _Toc128466768][bookmark: _Toc129575335][bookmark: _Toc130182817][bookmark: _Toc130182971][bookmark: _Toc132435522][bookmark: _Toc139174099][bookmark: _Toc139255761][bookmark: _Toc139255849]A reference to a person includes a reference to a firm, company, authority, board, department or other body and vice versa.
[bookmark: _Toc129575336][bookmark: _Toc130182818][bookmark: _Toc130182972][bookmark: _Toc132435523][bookmark: _Toc139174100][bookmark: _Toc139255762][bookmark: _Toc139255850]Unless this Agreement states otherwise, any reference to any legislation (whether specifically named or not) includes any modification, extension, amendment or re-enactment of that legislation for the time being in force and all instruments, orders notices, regulations, directions, byelaws, permissions and plans for the time being made, issued or given under that legislation or deriving validity from it.
[bookmark: _Toc129575337][bookmark: _Toc130182819][bookmark: _Toc130182973][bookmark: _Toc132435524][bookmark: _Toc139174101][bookmark: _Toc139255763][bookmark: _Toc139255851]References to the Land include any part of it.
[bookmark: _Toc129575338][bookmark: _Toc130182820][bookmark: _Toc130182974][bookmark: _Toc132435525][bookmark: _Toc139174102][bookmark: _Toc139255764][bookmark: _Toc139255852]References to any party in this Agreement include the successors in title of that party and to any person deriving title through or under that party and any references to the Borough Council and the County Council include any successor local planning authority exercising planning powers under the Act. 
[bookmark: _Toc129575339][bookmark: _Toc130182821][bookmark: _Toc130182975][bookmark: _Toc132435526][bookmark: _Toc139174103][bookmark: _Toc139255765][bookmark: _Toc139255853]References to “including” mean “including, without limitation”.
[bookmark: _Toc129575340][bookmark: _Toc130182822][bookmark: _Toc130182976][bookmark: _Toc132435527][bookmark: _Toc139174104][bookmark: _Toc139255766][bookmark: _Toc139255854]Any covenant by the Owner not to do any act or thing includes a covenant not to permit or allow the doing of that act or thing.
[bookmark: _Toc129575341][bookmark: _Toc130182823][bookmark: _Toc130182977][bookmark: _Toc132435528][bookmark: _Toc139174105][bookmark: _Toc139255767][bookmark: _Toc139255855]Where two or more people form a party to this Agreement, the obligations they undertake may be enforced against them all jointly or against each of them individually.
If any provision is held to be illegal, invalid or unenforceable, the legality, validity and enforceability of the remainder of the Agreement shall be unaffected.
Whenever this Agreement requires the agreement approval confirmation consent or similar of the parties such agreement approval confirmation consent or similar is not to be unreasonably withheld or delayed and the parties shall take a reasonable approach. 
Statutory provisions
[bookmark: _Toc129575343][bookmark: _Toc130182825][bookmark: _Toc130182979][bookmark: _Toc132435530][bookmark: _Toc139174107][bookmark: _Toc139255769][bookmark: _Toc139255857][bookmark: _Toc129575345][bookmark: _Toc130182827][bookmark: _Toc130182981][bookmark: _Toc132435532][bookmark: _Toc139174109][bookmark: _Toc139255771][bookmark: _Toc139255859]This Agreement is made by deed pursuant to section 106 of the Act, section 111 of the Local Government Act 1972, section 1 of the Localism Act 2011.
To the extent that they fall within the terms of section 106 of the Act, the obligations contained in this Agreement are planning obligations for the purposes of those sections of the Act and the obligations contained in Schedules 1 to 3 are enforceable by the Borough Council and/or the County Council (as appropriate).as local planning authorities and in respect of the County Council as local highway authority. 
[bookmark: _Toc129575346][bookmark: _Toc130182828][bookmark: _Toc130182982][bookmark: _Toc132435533][bookmark: _Toc139174110][bookmark: _Toc139255772][bookmark: _Toc139255860]To the extent that any of the obligations contained in this Agreement are not planning obligations within the meaning of the Act, they are entered into pursuant to the powers contained in section 111 of the Local Government Act 1972, section 1 of the Localism Act 2011 and all other enabling powers.
Nothing in this Agreement restricts or is intended to restrict the proper exercise at any time by the Borough Council or the County Council of any of their statutory powers, functions or discretions in relation to the Land or otherwise.
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With the exception of clauses 1, 2, 3, 4, 7, 9, 10, 11, 12, 16, 17, 18, 19 and 20, which shall come into effect on the date hereof, this Agreement is conditional upon:
the grant of the Planning Permission; and
the Commencement of Development,
provided that this shall not prejudice any covenant by the Owner to discharge any obligation prior to the Commencement of Development.
OWNER'S COVENANTS
[bookmark: _Toc129575355][bookmark: _Toc130182837][bookmark: _Toc130182991][bookmark: _Toc132435542][bookmark: _Toc139174119][bookmark: _Toc139255781][bookmark: _Toc139255869]	The Owner covenants with the Borough Council and the County Council to comply, observe and perform the obligations as set out in this Agreement.
BOROUGH COUNCIL AND cOUNTY council COVENANTS
The Borough Council and the County Council covenant with the Owner to comply, observe and perform their respective obligations as set out in this Agreement.
[bookmark: _Toc366230747][bookmark: _Toc129575370][bookmark: _Toc130182852][bookmark: _Toc130183006][bookmark: _Toc132435557][bookmark: _Toc139174134][bookmark: _Toc139255796][bookmark: _Toc139255884][bookmark: _Toc206490622][bookmark: _Toc206490686][bookmark: _Toc273441388]REGISTRATION
This Agreement is a Local Land Charge and shall be registered as such by the Borough Council.
liability
No party shall be liable for any breach of a covenant, restriction or obligation contained in this Agreement after parting with all of its interest in the Land or the part of the Land to which such breach relates except in respect of any breach subsisting prior to parting with such interest.
No obligations contained in this Agreement shall be binding on any land held by any of the statutory undertakers for their statutory functions. 
NOTICES
The Owner agrees to give the Borough Council written notice within 10 Working Days of any change in ownership of any of its interests in the Land occurring before all the obligations under this Agreement have been discharged and such notice shall give details of:
the transferee’s full name;
registered office where the transferee is a company; and
usual address where the transferee is not a company, 
together with details of the area of the Land or unit of occupation transferred by reference to a plan. 
Any notice, demand or any other communication to be given under or in connection with this Agreement shall be in writing and will be effective only if delivered by hand or sent by recorded delivery to the party due to receive the notice, demand or communication.
Any notice, demand or any other communication served shall be sent to the address of the relevant party set out at the beginning of this Agreement or to such other address as one party may notify in writing to the others at any time as its address for service and in the case of service upon the Borough Council and the County Council shall be marked for the attention of the Head of Legal Services.
Unless the time of actual receipt is proved, a notice, demand or communication sent by the following means shall be treated as having been served:
if delivered by hand, at the time of delivery; or
if sent by recorded delivery, at the time delivery was signed for.
If a notice, demand or any other communication is served after 4.00pm on a Working Day, or on a day that is not a Working Day, it shall be treated as having been served on the next Working Day.
For the avoidance of doubt, where proceedings have been issued in the Courts of England and Wales, the provisions of the Civil Procedure Rules must be complied with in respect of the service of documents in connections with those proceedings.
COSTS OF THIS AGREEMENT
Upon completion of this Agreement the Owner shall pay:
to the Borough Council the Borough Council Legal Costs; and  
to the County Council the County Council Legal Costs in connection with the preparation, negotiation and completion of this Agreement. together with the Director’s costs in the sum of £2,600.
[bookmark: _Ref128384775][bookmark: _Toc129575380][bookmark: _Toc130182862][bookmark: _Toc130183016][bookmark: _Toc132435567][bookmark: _Toc139174144][bookmark: _Toc139255806][bookmark: _Toc139255894][bookmark: _Toc206490625][bookmark: _Toc206490689][bookmark: _Toc273441390]DETERMINATION OF DISPUTES
[bookmark: _Toc129575381][bookmark: _Toc130182863][bookmark: _Toc130183017][bookmark: _Toc132435568][bookmark: _Toc139174145][bookmark: _Toc139255807][bookmark: _Toc139255895]Subject to clause 11.7, if any dispute arises relating to or arising out of the terms of this Agreement, either party may give to the other not less than 10 Working Days written notice requiring the dispute to be determined under this clause 11. The notice shall propose an appropriate Expert and specify the nature and substance of the dispute and the relief sought in relation to the dispute.
[bookmark: _Toc129575383][bookmark: _Toc130182865][bookmark: _Toc130183019][bookmark: _Toc132435570][bookmark: _Toc139174147][bookmark: _Toc139255809][bookmark: _Toc139255897]Any dispute over the appointment of the Expert appropriate to resolve the dispute may be referred at the request of either party to the President or next most senior available officer of the Law Society of England and Wales who will have the power, with the right to take such further advice as he may require, to determine the appropriate Expert and to arrange his nomination.
[bookmark: _Toc129575385][bookmark: _Toc130182867][bookmark: _Toc130183021][bookmark: _Toc132435572][bookmark: _Toc139174149][bookmark: _Toc139255811][bookmark: _Toc139255899]The Expert shall act as an independent expert and:
each party may make written representations within ten Working Days of his appointment and will copy the written representations to the other party;
each party shall have a further 10 Working Days to make written comments on the other’s representations and will copy the written comments to the other party;
the Expert shall be at liberty to call for such written evidence from the parties and to seek such legal or other expert assistance as he or she may reasonably require;
the Expert shall not take oral representations from the parties without giving both parties the opportunity to be present and to give evidence and to cross examine each other;
the Expert shall have regard to all representations and evidence before him when making his decision, which shall be in writing, and shall give reasons for his decision; and
the Expert shall use all reasonable endeavours to publish his decision within 30 Working Days of his appointment.
[bookmark: _Toc129575386][bookmark: _Toc130182868][bookmark: _Toc130183022][bookmark: _Toc132435573][bookmark: _Toc139174150][bookmark: _Toc139255812][bookmark: _Toc139255900]Responsibility for the costs of referring a dispute to an Expert under this clause 11, including costs connected with the appointment of the Expert and the Expert’s own costs, but not the legal and other professional costs of any party in relation to a dispute, will be decided by the Expert.
The Expert's decision shall be final and binding upon the parties save in respect of any decision which is founded upon manifest error or fraud.
[bookmark: _Ref128384764][bookmark: _Toc129575387][bookmark: _Toc130182869][bookmark: _Toc130183023][bookmark: _Toc132435574][bookmark: _Toc139174151][bookmark: _Toc139255813][bookmark: _Toc139255901]This clause 11 does not apply to disputes touching or concerning the construction or interpretation of this Agreement which will be subject to the jurisdiction of the courts.
The provisions of this clause 11 shall not affect the ability of the Borough Council or County Council to apply for and be granted declaratory relief injunction specific performance payment of any sum damages or any other means of enforcing this Agreement and consequential and interim orders and relief.
Contracts (Rights of Third Parties) Act 1999
For the purposes of the Contracts (Rights of Third Parties) Act 1999 this Agreement is not made for the benefit of nor shall any of its provisions be enforceable by any person other than the parties to this Agreement and their successors in title.
INDEXATION
The Roundabout Improvement Contribution and the Toucan Crossing Contribution payable to the County under this Agreement shall be Index Linked.
Where reference is made to the Index and that Index ceases to exist or is replaced or rebased then it shall include reference to any index which replaces it or any rebased index (applied in a fair and reasonable manner to the periods before and after rebasing under this Agreement) or in the event the Index is not replaced, to an alternative reasonably comparable basis or index as the County Council shall advise the Owner in writing.
interest
If any sum due under this Agreement is paid late Interest will be due from the date payment is payable until the date of payment.
VAT 
The parties to this Agreement acknowledge and agree the financial contributions in this Agreement are not subject to VAT and no VAT should be charged or recoverable in addition to the amount of the financial contributions specified in the Agreement.
Waiver
No failure or delay by the Borough Council or County Council to exercise any right or remedy provided under this Agreement or by law shall constitute a waiver (whether express or implied) for any breach or default by the Owner in performing or observing any of the covenants, restrictions or obligation contained in this Agreement. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.
TERMINATION
The obligations in this Agreement (with the exception of clause 10) shall cease to have effect if before Commencement of the Development the Planning Permission:
expires;
is varied or revoked other than at the request of the Owner; or
is quashed following a successful legal challenge.
FUTURE permissions
Nothing in this Agreement shall prohibit or limit the right to develop any part of the Land in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Agreement.
This Agreement shall (unless the parties agree otherwise) apply to any planning permission subsequently granted by the Borough Council under section 73 or 73A of the Act which permits non-compliance with any of the conditions attached to the Planning Permission or subsequent permission granted under such powers (a “Subsequent Permission”) and the Planning Permission shall be construed to include the development as stated in any Subsequent Permission unless otherwise required by the Borough Council, or the circumstances in clause 17.1.2 arise.
prior expenditure
If prior to the receipt of any of any contributions payable pursuant to the terms of this Agreement the County Council incurs any expenditure in providing additional facilities to which it was intended to apply any such contribution (or in consequence of arranging for the provision thereof) by the letting of a contract or otherwise including any design costs whether in anticipation of or as a result of the Development then the County Council may immediately following receipt of such contribution deduct there from a sum equivalent to such expenditure incurred and for the avoidance of doubt it is hereby further agreed that such proportion of any such contribution shall not be the subject of any requirement to repay or account for it or any interest accrued thereon pursuant to the terms of this Agreement and that such monies shall be and remain the property of the County Council and shall not be bound by the terms of this Agreement.
20. JURISDICTION
20.1 This Agreement shall be governed by and interpreted in accordance with the laws of England.
20.2 Subject to clause 11, the Courts of England shall have jurisdiction in relation to any disputes between the parties arising out of or related to this Agreement.

IN WITNESS of which this document has been duly executed as a deed and delivered on the date stated at the beginning of this document.


[bookmark: _Hlk513119697]SCHEDULE 1
Travel Plan
The Owner covenants as follows with the County Council:
1. [bookmark: _Ref418569075][bookmark: _Ref419054969][bookmark: _Ref419055241]Travel Plan
0. Prior to Commencement of Development to pay to the County Council the Travel Plan Approval Fee and not to Commence or permit Commencement of the Development (or any part of thereof) unless and until the Travel Plan Approval Fee has been paid to the County Council.
0. Not to Occupy or permit Occupation of any Unit within the Development (or any part thereof) unless and until the Onwer has paid £3,000 (three thousand pounds) as the first instalment of the Travel Plan Monitoring Fee to the County Council and to pay four further instalments of the Travel Plan Monitoring Fee, each of £3,000 (three thousand pounds), to the County Council on or before each subsequent anniversary of first Occupation of the Development.
0. [bookmark: _Hlk140751597]Not to Occupy nor permit Occupation of any Unit within the Development (or any part thereof) until it has prepared and secured the written approval of the County Council of a Travel Plan for that Unit.
If, following submission by the Owner of Travel Plan for any Unit within the Development  to the County Council, reasonable amendments to the Travel Plan are proposed by the County Council within the timeframe set out in paragraph 1.3.1 or 1.3.2 (as appropriate), the Owner shall, not more than twenty Working Days after receiving the County Council's proposed amendments, revise the draft Travel Plan taking account of the County Council’s proposed amendments and submit an amended draft Travel Plan for the County Council’s approval.   Subject to paragraph 1.3 below, the procedure set out in this paragraph 1.2 shall be repeated until such time as the Travel Plan is approved (or deemed approved) by the County Council.
The Travel Plan shall be deemed to have been approved in writing for the purposes of paragraph 1.1 where:
the County Council has not approved or proposed amendments to the draft Travel Plan within  three months of its first submission; or
where the Owner has submitted a revised Travel Plan pursuant to paragraph 1.4 above, the County Council has not approved or proposed amendments to the Travel Plan within two months of its submission.
Notwithstanding the provisions of paragraphs 1.4 and 1.5 above, the County Council shall use all reasonable endeavours to provide its comments on any iteration of the Travel Plan as soon as reasonably practicable following its receipt from the Owner.
Not to Occupy or permit Occupation of any Unit within the Development (or any part thereof) unless and until:
a suitably qualified Travel Plan Co-ordinator has been appointed at the Owner’s expense in respect of the Travel Plan for that Unit;
the contact details of the relevant Travel Plan Co-ordinator have been provided to the County Council.
To notify the County Council of any changes in the nomination or responsibilities of any Travel Plan Co-ordinator within a reasonable timeframe.
To use all reasonable endeavours to procure that each Travel Plan Co-ordinator carries out his responsibilities and duties in accordance with the approved Travel Plan for the relevant Unit.
To retain a Travel Plan Co-ordinator for each Unit for a continuous period of five (5) years from first Occupation of the relevant Unit within the Development. 
Following Occupation of the relevant Unit of the Development (or any part thereof), the Owner shall implement and comply with the relevant approved or deemed approved Travel Plan in accordance with the requirements and timetable / period of operation of that approved or deemed approved Travel Plan and shall use reasonable endeavours to achieve the measures and/or targets set out therein.
Not to Occupy nor permit Occupation of any Unit within the Development (or any part thereof) unless and until it has provided to the County Council the Travel Plan Bond for the relevant Unit in the Development to the effect that if in the opinion of the County Council acting reasonably the Owner unreasonably fails at any time within five years of first Occupation of the relevant Unit within the Development to deliver the agreed measures and/or targets and/or comply with any or all of the measures and/or targets contained within the approved Travel Plan for the relevant Unit within the Development the Surety shall pay to the County Council on demand such sum as may be certified by the Director to be required up to the amount of the Travel Plan Bond in order to remedy the failure to achieve and implement the agreed measures and/or targets contained within the approved Travel Plan for the relevant Unit within the Development or such alternative measures as the Director in his absolute discretion determines will at no greater cost to the Owner achieve the overall aims of the Travel Plan for the relevant Unit in the Development. 
That it will in relation to each Unit within the Development include in any tenant's lease or occupier’s license of any part or parts of that Unit a covenant that the tenant or occupier will implement the Travel Plan in respect of the relevant Unit and further that it will use all reasonable endeavours to enforce such obligations against any such tenant or occupier.
That within 20 working days of the letting of any Unit within the Development (or any part thereof) it will procure the delivery to the County Council of a notice giving the following details: 
the name and address of the tenant;
a description of the premises demised;
the length of the term; and
a sufficient extract of the lease setting out the terms of the covenant expressed in favour of the County Council in relation to the Travel Plan for that Unit within the Development. 


SCHEDULE 2
MISCELLANEOUS  
The Owner covenants as follows: 
1. Commencement of development
1. To give to the Borough Council and the County Council not less than ten Working Days' written notice of their intention to Commence Development. 
MONITORING FEE
Not to Commence or permit Commencement of the Development unless and until:
the HBC Monitoring Fee has been paid to the Borough Council; and
the County Council Monitoring Fee has been paid to the County Council.  
Submission of Documents
To provide when submitting documents or details to the Borough Council and/or County Council pursuant to the Schedules of this Agreement a reference to the relevant Planning Permission, the date and parties to this Agreement, and the paragraph and Schedule under which approval is sought, together with a statement of the date by which a decision must be given by the relevant council.
[bookmark: _Ref419055328][bookmark: _Ref419055585]

SCHEDULE 3
HIGHWAYS OBLIGATIONS
The Owner covenants with the County Council as follows:
1. Highway Works 
2. Prior to the Commencement of Development to enter into a Highways Agreement for the Highway Works and not to Commence or permit Commencement of Development until the Owner has so entered into a Highways Agreement with the County Council .subject at any time to such reasonable extensions or variations as approved in writing by the County Council (which for the avoidance of doubt can include phasing and timings of the Highway Works).  
[bookmark: _GoBack]To complete the Highway Works in accordance with the Highways Agreement to Highway Works Completion Certificate Standard prior to Occupation of the Development and not to Occupy or permit Occupation of the Development until the Highway Works have been completed in accordance with the Highways Agreement  to Highway Works Completion Certificate Standard subject at any time to such reasonable extensions or variations as approved in writing by the County Council (which for the avoidance of doubt can include phasing and timings of the Highway Works)..

HighwayS contribution
The Owner covenants to pay the Toucan Crossing Contribution to the County Council in the following instalmentsas follows:
Not to Commence or allow Commencement of the Development until the first instalment of 50% (£75,000) of the Toucan Crossing Contribution has been paid to the County Council; and
To pay the second instalment of 50% (£75,000) of the Toucan Crossing Contribution to the County Council  prior to first Occupation of the Development and not to Occupy or permit the Occupation of the Development unless and until the second installment of £75,000 of the Toucan Crossing Contribution has been paid.
2.2 	The Owner covenants to pay to the County Council the Roundabout Improvement Contribution prior to Commencement of Development and not to Commence or allow Commencement of Development until the Roundabout Improvement Contribution has been paid to the County Council.
 



SCHEDULE 4
BOROUGH COUNCIL’S COVENANTS

1. BOROUGH COUNCIL’S COVENANTS
The Borough Council covenants with the Owners as follows:
1.1. To use the HBC Monitoring Fee for the purposes specified in this Agreement or such other purposes for the benefit of the Development as the Owner and the Borough Council shall agree in writing.

1.2. [bookmark: _Hlk141101521]Following receipt of a written request to do so to repay to the person who paid the HBC Monitoring Fee, such amount of that contribution which remains unspent or is not committed for expenditure (and money shall be deemed to be expended if the Borough Council has properly entered into a contract for the expenditure of the money for the purpose for which it is paid which is reasonably likely to result in the fulfilment of that purpose) on the tenth anniversary of the date of receipt by the Borough Council of such contribution. 



SCHEDULE 5
COUNTY COUNCIL’S COVENANTS

1. The County Council covenants with the Owners as follows:

1.1. To use the Travel Plan Approval Fee, the Travel Plan Monitoring Fee, the Roundabout Improvement Contribution and the Toucan Crossing Contribution for the purposes specified in this Agreement or such other purposes for the benefit of the Development as the Owner and the County Council shall agree in writing.

1.2. Following receipt of a written request to do so to repay to the person who paid the Roundabout Improvement Contribution and/or the Toucan Crossing Contribution (or their nominee) such amount of the Roundabout Improvement Contribution and/or the Toucan Crossing Contribution which remains unspent or is not committed for expenditure (and money shall be deemed to be expended if the County Council has properly entered into a contract for the expenditure of the money for the purpose for which it is paid which is reasonably likely to result in the fulfilment of that purpose), together with any Interest accrued, on the tenth anniversary of the date of receipt by the County Council.

1.3. That the obligations of the Surety under any Travel Plan Bond shall be released and discharged absolutely on the expiry of the period that is five years following first Occupation of the Unit to which the Travel Plan Bond relates.





EXECUTED as a DEED by affixing		
THE COMMON SEAL of the COUNCIL OF THE
BOROUGH OF HAVANT 
in the presence of:           
						________________________________
						Authorised Signatory


EXECUTED as a DEED by affixing		
THE COMMON SEAL of the HAMPSHIRE
COUNTY COUNCIL
in the presence of:           
						________________________________
						Authorised Signatory
						Name:
						Position:


EXECUTED as a DEED by		)
HARGREAVES 			)
PROPERTIES LIMITED			)
acting by a two Directors / a		)
Director and a Secretary		)


						Director

						


Director/Secretary
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