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This Deed is made on  2023] 

Between 

1 William Northcroft Butler of The Cart House East Meon, Petersfield GU32 1HW and 
James Nicholas Butler of Whitewool Farm, East Meon, Petersfield GU32 1HW (the 
Owner); and 

2 H. N. Butler Farms Limited (Company registration number: 00554785) of Whitewool Farm, 
East Meon, Petersfield, Hampshire GU32 1HW (the Tenant); and  

3 Jonick South Developments Limited (Company registration number 14970059) whose 
registered office is at Westminster House, 10 Westminster Road, Macclesfield, Cheshire, 
United Kingdom, SK10 1BX (the Developer); 

together the Parties. 

Background 

(A) The Owner owns the freehold interest in the Site and is registered as proprietor with Title 
Absolute at the Land Registry free from encumbrances other than those matters contained or 
referred to in the Property and Charges Register of Title Number SH21605 at the date of this 
Deed. 

(B) The Tenant occupies the Site under the terms of a lease dated 4 April 2014 made between 
(1) Nicholas Northcroft Butler and Christine June Butler as Trustees of the G M Butler “N” 
Settlement and (2) H. N. Butler Farms Limited. 

(C) High levels of nitrogen from housing and agricultural sources in the Solent have caused 
excessive growth of green algae (a process called eutrophication) which is having a 
detrimental impact upon protected habitats in the Solent. 

(D) The Wetland Area benefits from the Whitewool Planning Permission which authorises habitat 
creation works to facilitate the removal of nitrates from the natural environment. 

(E) The Owner and the Tenant have entered into the Section 106 Agreement which together 
secure the long term use of the Wetland Area for (inter alia) nitrate mitigation purposes and 
which facilitates the Allocation and ongoing monitoring of the Wetland Area in order to provide 
a nitrate offsetting solution for the benefit of offsite developments.  The Section 106 Agreement 
also anticipates and enables other land comprised in the Site to be taken out of agricultural 
use (and secured through a Unilateral Undertaking) to provide additional Capacity in the event 
that the Tenant and/or the Owner have Allocated or propose to Allocate a greater Capacity 
than the Wetland Area is able to deliver or in the event that Capacity is required prior to the 
completion of the Wetland Area. 

(F) The Owner and the Tenant have agreed to Allocate a portion of the Wetland Area's Capacity 
(and/or to Allocate additional Capacity through the taking of other land within the Site out of 
agricultural use) to the Developer in order to mitigate the impact of the Development on nitrate 
levels in the Solent catchment in return for the Commuted Sum. 

It is agreed as follows: 

1 Definitions 

1.1 The following words and phrases shall have unless the context otherwise requires bear the 
following meanings: 

Allocation: that the Required Capacity has been designated pursuant to this Deed for the 
purposes of mitigating the impact of the Development on nitrate levels in the Solent by the 
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submission of a Capacity Monitoring Report by the Owner to SDNPA and Allocate and 
Allocated shall be construed accordingly. 

Application: the application for planning permission submitted to Havant Borough Council for 
the Development and allocated reference number APP/23/00193 received on 2 March 2023 
and validated on 17 March 2023 relating to land rear of and 15A-15c South Street, Havant. 

Capacity: an amount (expressed in kg/TN/yr) of nitrates to be removed from the Solent as a 
consequence of Nitrate Mitigation. 

Capacity Monitoring Report: has the same meaning as in the Section 106 Agreement. 

Challenge Free: the first of the following events to occur: 

(a) the expiry of the Challenge Period without any Third-Party Application having been 
made; 

(b) any Third-Party Application is Finally Determined; 

(c) the Planning Permission is finally granted or upheld whether after a reference back 
to Havant Borough Council and the Planning Permission is no longer open to the 
issue of a further Third-Party Application. 

Challenge Period: the period of six (6) weeks commencing on the date of grant of the 
Planning Permission. 

Commuted Sum: a sum to be calculated by the following formula: 

the Required Capacity 

x 

two thousand five hundred pounds (£2,500)  

less the Reserve Fee. 

Court Confirmatory Decision: either: 

(a) a judgment of the High Court or Court of Appeal confirming the grant of the Planning 
Permission and the period for an appeal against such a decision has expired without 
a further Third-Party Application being made; or 

(b) a judgment of the Supreme Court confirming the grant of the Planning Permission. 

Deed of Variation: the deed of variation dated 29 April 2021 made between (1) South Downs 
National Park Authority (2) William Northcroft Butler and James Nicholas Butler and (3) H. N. 
Butler Farms Limited appended to this Deed at Appendix 2. 

Development: the development comprising part demolition and part redevelopment of 
existing buildings and change of use from Class A2, B1(c) and B8 to C3 use with the 
construction of 7 town house dwellings and 10 apartments at land to the rear of 11, 13 and 15 
South Street, Havant in accordance with the Planning Permission. 

Expiry Date: 30 December 2024 (or such alternative date as may be agreed by the parties in 
writing). 

Farmland: that part(s) of the Site (excluding the Wetland Area) which is in agricultural use. 

Finally Determined: where a Third-Party Application has been made, the first of the following 
events to occur: 
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(a) permission to bring a Third-Party Application has not been granted and the period 
within which an application for permission to appeal against such refusal has expired 
without a further Third-Party Application being made; 

(b) all Third-Party Applications have been withdrawn; 

(c) a Court Confirmatory Decision has been issued; or 

(d) a Quashing Order has been issued and a further Planning Permission has been 
granted which is Challenge Free. 

Implementation Date: the date on which the Development commences by the carrying out of 
a material operation as specified in section 56(4) of the Town and Country Planning  Act 1990 
other than (for the purposes of this Deed and no other). 

(a) site investigations or surveys; 

(b) archaeological works; 

(c) site decontamination; 

(d) the demolition of any existing buildings or structures; 

(e) excavation works; 

(f) clearance or regrading; 

(g) the erection of hoardings and fences; 

(h) works connected with infilling; 

(i) works for the provision or diversion of drainage or mains services to prepare the Site 
for development; or 

(j) the construction of access and service roads; 

and Implementation shall be construed accordingly. 

Landscape and Ecological Management Plan: the landscape and ecological management 
plan agreed between SDNPA and the Tenant in the discharge of condition 4 of the Whitewool 
Farm Permission. 

Lease: the lease dated 4 April 2014 made between (1) Nicholas Northcroft Butler and 
Christine June Butler as Trustees of the G M Butler “N” Settlement and (2) H. N. Butler Farms 
Limited. 

Mitigation Land: an area within the Site to be specified by reference to a plan and having a 
Capacity of not less than the Required Capacity which is to be dedicated towards mitigating 
the impact of the Development on nitrate levels in the Solent catchment and which (subject 
always to clauses 5.3 to 5.5 of this Deed) may comprise the Wetland Area or an area within 
the Farmland (at the Owner and the Tenant’s discretion if relevant). 

Nitrate Mitigation: mitigation measures to neutralise nitrates from the water to mitigate the 
effects of increased nitrate levels in the Solent caused by off-site developments in line with 
Natural England requirements at the date of the Section 106 Agreement. 

Nitrate Offset Engineering Works: the works to be carried out pursuant to the Whitewool 
Farm Development. 

Occupation: occupation of the Development for the purposes permitted by the Planning 
Permission but not occupation for the purposes of construction, fitting out or decoration for 
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marketing or display purposes or in connection with security operations and Occupy and 
Occupied shall be construed accordingly. 

Plan: the plan showing the Site edged blue and the Wetland Area shown edged red at 
Appendix 1. 

Planning Agreement: an agreement or undertaking with the relevant planning authority or 
any other competent authority made under: 

(a) section 106 of the Town and Country Planning Act 1990; 

(b) section 111 of the Local Government Act 1972; 

(c) sections 38,184 or 278 of the Highways Act 1980; 

(d) section 33 of the Local Government (Miscellaneous Provisions) Act 1982; 

(e) section 98, 104 or 106 of the Water Industry Act 1991; or 

(f) section 2 of the Local Government Act 2000. 

Planning Permission: the planning permission for the Development to be issued pursuant to 
the Application. 

Quashing Order: the decision of the court to nullify the Planning Permission. 

Relevant Event: any of the following events: 

(a) a change in the law; or 

(b) a decision of a Court, tribunal, Secretary of State, or other decision maker with 
competence; or 

(c) a change in Natural England’s custom or practice; or 

(d) a change in scientific opinion based on evidence; or 

(e) a change in industry practices or in the generally accepted calculation methods for 
the type or extent of land required to achieve Nitrate Mitigation; 

that is accepted in writing by both Natural England and Havant Borough Council as resulting 
in any of the following: 

(a) off-site nitrate mitigation not being required in relation to the Development; or 

(b) Nitrate Mitigation not being required; or 

(c) neither the Whitewool Farm Development nor taking the Farmland out of production 
being considered to be an effective form of Nitrate Mitigation; or 

(d) neither the Whitewool Farm Development nor taking the Farmland out of production 
being required for Nitrate Mitigation; 

and provided always that the Developer (acting reasonably) agrees in writing that the 
occurrence of such Relevant Event results in this Agreement no longer serving any useful 
purpose. 

Required Capacity: the Capacity (as notified in writing by the Developer to the Owner and 
the Tenant in accordance with clause 4.2) as being the amount necessary to provide Nitrate 
Mitigation to mitigate the impacts of the Development. 
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Reservation Period: the period from the date of this Deed until the earlier of the Expiry Date 
and Allocation of the Required Capacity. 

Reserve Capacity: 14.57kg/TN/yr of the Site Capacity. 

Reserve Fee: the non-refundable sum of three thousand six hundred and forty-two pounds 
and fifty pence (£3,642.50) exclusive of VAT to be paid by the Developer to the Tenant. 

SDNPA: the South Downs National Park Authority acting in its capacity as local planning 
authority. 

Section 106 Agreement: the agreement dated 16 February 2021 and entered into pursuant 
to Section 106 of the Town and Country Planning Act 1990 between (1) South Downs National 
Park Authority (2) William Northcroft Butler and James Nicholas Butler and (3) H. N. Butler 
Farms Limited in connection with the Whitewool Farm Development as amended by the Deed 
of Variation in the form appended to this Deed at Appendix 2. 

Site: Whitewool Farm, East Meon, Petersfield, Hampshire GU32 1HW and registered at the 
HM Land Registry at Title Number SH21605 and shown edged blue on the Plan. 

Site Capacity: the total Capacity of the Wetland Area following the completion of the 
Whitewool Farm Development which is estimated to be 2,000 Kg/TN/yr. 

Solent: the strait that separates the Isle of Wight from the mainland of England. 

Third Party Application: a third party’s application for judicial review of a decision to grant 
the Planning Permission (as applicable) including an application to a higher court appealing 
against a judgment in respect of an application for judicial review given in a lower court and 
the term Third Party Applications shall be construed accordingly. 

Unilateral Undertaking: a unilateral undertaking given under section 106 of the Town and 
Country Planning Act 1990 in accordance with paragraph 5.1 of Schedule 1 of the Section 106 
Agreement which secures the taking out of agricultural use of part of the Farmland. 

Wetland Area: that part of Whitewool Farm, East Meon, Petersfield, Hampshire GU32 1HW 
as shown edged red on the Plan to be used as the creation of a wetland habitat pursuant to 
the Whitewool Farm Permission which will act as a Nitrate Mitigation scheme. 

Whitewool Farm Development: the development authorised by the Whitewool Farm 
Permission. 

Whitewool Farm Permission: the planning permission dated 17 February 2021 under 
reference number SDNP/20/01263/FUL authorising the development of a scheme to remove 
nitrates from Whitewool Stream through ecological enhancement. 

Working Days: any Monday, Tuesday, Wednesday, Thursday and Friday except bank or 
public holidays and except any day between 25 December and 02 January (inclusive) in each 
year. 

2 Interpretation 

2.1 The clause headings in this Deed are for reference only and do not affect its construction or 
interpretation. 

2.2 References to clauses and Schedules are to the clauses and Schedules of this Deed, unless 
stated otherwise. 

2.3 A reference to a paragraph is to the paragraph of the Schedule in which the reference is made, 
unless stated otherwise. 
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2.4 Words importing one gender include any other genders and words importing the singular 
include the plural and vice versa. 

2.5 A reference to a person includes a reference to a firm, company, authority, board, department 
or other body and vice versa. 

2.6 Unless this Deed states otherwise, any reference to any legislation (whether specifically 
named or not) includes any modification, extension, amendment or re-enactment of that 
legislation for the time being in force and all instruments, orders, notices, regulations, 
directions, byelaws, permissions and plans for the time being made, issued or given under 
that legislation or deriving validity from it. 

2.7 References to the Site include any part of it. 

2.8 References to including means including, without limitation. 

2.9 Any covenant not to do any act or thing includes a covenant not to permit or allow the doing 
of that act or thing. 

2.10 Where two or more people form a party to this Deed, the obligations they undertake may be 
enforced against them all jointly or against each of them individually. 

2.11 If any provision is held to be illegal, invalid or unenforceable, the legality, validity and 
enforceability of the remainder of this Deed shall be unaffected. 

3 Commencement 

This Deed will take effect on the date of this Deed. 

4 Obligations of the developer 

4.1 The Developer has paid the Reserve Fee to the Tenant prior to the date of this Deed. 

4.2 The Developer shall notify the Tenant of the amount of the Required Capacity and pay the 
Commuted Sum to the Tenant on the date being eight (8) weeks following the grant of the 
Planning Permission provided that on such date the Planning Permission is Challenge Free 
(and if at that date the Planning Permission is not Challenge Free the Developer shall pay the 
Commuted Sum on the date on which the Planning Permission is finally Challenge Free. 

4.3 The Developer shall not Implement until it has paid the Commuted Sum to the Tenant. 

5 Obligations of the Owner and the Tenant 

5.1 Following receipt of the Reserve Fee the Owner and the Tenant covenant to reserve the 
Reserve Capacity for the Developer for the duration of the Reservation Period. 

5.2 The Owner and Tenant covenant to Allocate the Capacity in order to provide the Required 
Capacity of Nitrate Mitigation for the Development and to confirm such Allocation in writing to 
the Developer within five (5) Working Days of receipt of the Commuted Sum. 

5.3 For the avoidance of doubt, the minimum aggregate Capacity to be Allocated to the Developer 
by the Owner and Tenant shall not be less than the Required Capacity. 

5.4 Following receipt of the Commuted Sum the Owner and the Tenant thereafter covenant to 
maintain the Mitigation Land in accordance with the Landscape and Ecological Management 
Plan or in accordance with the terms of a Unilateral Undertaking (as appropriate and subject 
always to clause 5.5) for the lifetime of the Development. 

5.5 In the event the Wetland Area becomes available for Nitrate Mitigation (and the Wetland Area 
shall not be considered to have become available until the Nitrate Offset Engineering Works 
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have completed) after a portion of the Farmland has been Allocated but prior to first 
Occupation of the Development, the Owner and/or the Tenant may transfer the Allocation from 
the Farmland to the Wetland Area immediately and confirm in writing to the Developer the 
transfer has occurred. 

5.6 If a Planning Agreement is required by the relevant local planning authority or any other 
competent authority as a pre-condition to the grant of a Planning Permission the Tenant and/or 
the Owner shall, if required, enter into the Planning Agreement provided that: 

5.6.1 the terms of the Planning Agreement which relate to or seek to bind land which is 
within the Owner and the Tenant’s ownership and or occupation are acceptable to 
the Owner and the Tenant (acting reasonably and having regard to the delivery of 
the Nitrate Mitigation scheme and the Allocation pursuant to this Deed); 

5.6.2 the Developer pays the Owner and the Tenant’s (reasonable and properly incurred) 
legal fees in connection with the Planning Agreement; 

5.6.3 any liabilities on the Owner or the Tenant under the Planning Agreement are 
conditional upon the Implementation of the Planning Permission; and 

5.6.4 the Owner and/or or the Tenant will not be liable for a breach of a covenant contained 
in the Planning Agreement after the Owner and/or the Tenant has parted with all its 
interest in the Site or the part in respect of which such breach occurs but without 
prejudice to liability for any subsisting breach of covenant prior to parting with such 
interest. 

5.7 The Owner and the Tenant each covenant to comply with their obligations (if any) under the 
Section 106 Agreement and any Unilateral Undertaking. 

6 Variation 

In the event the relevant planning authority requests a variation to this Deed on reasonable 
terms in order to make the Whitewool Farm Permission or the Application acceptable in 
planning terms the Owner and the Tenant and the Developer shall (acting reasonably) 
consider such request and, if agreed, the Owner and the Tenant and the Developer shall as 
soon as reasonably practicable enter into a deed of variation to vary this Deed. 

7 Determination of the Lease 

Should the Lease terminate or otherwise come to an end: 

7.1 all obligations owed by the Developer to the Tenant under the terms of this Deed shall 
henceforth be owed by the Developer to the Owner; and 

7.2 all obligations owed by the Owner and/or the Tenant to the Developer shall henceforth be 
owed solely by the Owner to the Developer. 

8 Notices 

8.1 Any notice, consent, demand or any other communication served under this Deed will be 
effective only if in writing and delivered by hand or sent by first class post, pre-paid or recorded 
delivery. 

8.2 Any notice, consent, demand or any other communication served shall be sent to the address 
of the relevant party set out at the beginning of this Deed or to such other address as one 
party may notify in writing to the others at any time as its address for service. 
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9 Determination of disputes 

9.1 Subject to clause 9.7, if any dispute arises relating to or arising out of the terms of this Deed, 
either party may give to the other written notice requiring the dispute to be determined under 
this clause 9.  The notice is to propose an appropriate Specialist and specify the nature and 
substance of the dispute and the relief sought in relation to the dispute. 

9.2 For the purposes of this clause 9 a Specialist is a person qualified to act as an expert in 
relation to the dispute having not less than ten (10) years’ professional experience in relation 
to developments in the nature of the Development and property in the same locality as the 
Site. 

9.3 Any dispute over the type of Specialist appropriate to resolve the dispute may be referred at 
the request of either party to the President or next most senior available officer of the Law 
Society who will have the power, with the right to take such further advice as he may require, 
to determine the appropriate type of Specialist and to arrange his nomination under clause 
9.4. 

9.4 Any dispute over the identity of the Specialist is to be referred at the request of either party to 
the President or other most senior available officer of the organisation generally recognised 
as being responsible for the relevant type of Specialist who will have the power, with the right 
to take such further advice as he may require, to determine and nominate the appropriate 
Specialist or to arrange his nomination.  If no such organisation exists, or the Developer and 
the Tenant cannot agree the identity of the organisation, then the Specialist is to be nominated 
by the President or next most senior available officer of the Law Society. 

9.5 The Specialist is to act as an independent expert and: 

9.5.1 each party may make written representations within ten (10) Working Days of his 
appointment and will copy the written representations to the other party; 

9.5.2 each party is to have a further ten (10) Working Days to make written comments on 
the other’s representations and will copy the written comments to the other party; 

9.5.3 the Specialist is to be at liberty to call for such written evidence from the parties and 
to seek such legal or other expert assistance as he or she may reasonably require; 

9.5.4 the Specialist is not to take oral representations from the parties without giving both 
parties the opportunity to be present and to give evidence and to cross-examine 
each other; 

9.5.5 the Specialist is to have regard to all representations and evidence before him when 
making his decision, which is to be in writing, and is to give reasons for his 
decision; and 

9.5.6 the Specialist is to use all reasonable endeavors to publish his decision within thirty 
(30) Working Days of his appointment. 

9.6 Responsibility for the costs of referring a dispute to a Specialist under this clause 9, including 
costs connected with the appointment of the Specialist and the Specialist’s own costs, but not 
the legal and other professional costs of any party in relation to a dispute, will be decided by 
the Specialist. 

9.7 This clause 9 does not apply to disputes in relation to matters of law or the construction or 
interpretation of this Deed which will be subject to the jurisdiction of the courts. 
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10 Termination of this Deed 

10.1 In the event that the Tenant has not received the Commuted Sum on or prior to the Expiry 
Date the Owner and the Tenant shall thereafter be released from its obligations in this Deed. 

10.2 If any part of the Reserve Capacity has been Allocated to the Developer in accordance with 
clause 5.2Error! Reference source not found. on or before the Expiry Date this Deed will 
come to an end and the obligations in this deed will immediately terminate on the earlier of: 

10.2.1 the end of the lifetime of the Development; 

10.2.2 the occurrence of a Relevant Event. 

10.3 Without affecting any other right or remedy available to it, any party may terminate this Deed 
with immediate effect by giving notice to the other parties if a Relevant Event occurs. 

10.4 Without affecting any other right or remedy available to it, 

10.4.1 either the Tenant or the Owner may terminate this Deed with immediate effect by 
giving notice to the Developer if the Developer is in breach of any of its obligations 
in this Deed and has failed to rectify the breach within a reasonable time after 
receiving notice to rectify from the Tenant or the Owner; and 

10.4.2 the Developer may terminate this Deed with immediate effect by giving notice to the 
Tenant and the Owner if the Tenant or the Owner is in breach of any of its obligations 
in this Deed and both the Tenant and the Owner failed to rectify the breach within a 
reasonable time after receiving notice to rectify from the Developer. 

10.5 If this Deed is terminated in accordance with the provisions of clause 10.1 or clause 10.2 or 
clause 10.3 then: 

10.5.1 the Tenant and the Owner may proceed to allocate the Required Capacity to a third 
party; 

10.5.2 the Tenant and the Owner may use the Site as they see fit in their absolute 
discretion, including resuming farming activities on the land; 

10.5.3 Neither party shall have any further rights or obligations under this Deed save for the 
rights of either party in respect of any earlier breach of this Deed; and 

10.5.4 any sums paid to the Tenant or to the Owner by the Developer under the terms of 
this Deed shall not be refunded. 

10.6 Clause 9 shall continue in force notwithstanding the termination of this contract under this 
clause 10. 

11 Contracts (rights of third parties) act 1999 

The parties to this Deed do not intend that any of its terms will be enforceable by virtue of the 
Contracts (Rights of Third Parties) Act 1999 by any person not a party to it provided that the 
exclusion of the said Act shall not prevent all or any future successors in title to any of the 
parties to this Deed from being able to benefit from or to enforce any of the provisions of this 
Deed. 

12 Counterparts 

This Deed may be executed in any number of counterparts each of which when executed and 
delivered shall constitute an original of this Deed but all the counterparts shall together 
constitute the same deed.  No counterpart shall be effective until each party has executed at 
least one counterpart. 
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13 VAT 

13.1 Each amount stated to be payable by the Developer to the Owner and/or Tenant under or 
pursuant to this deed is exclusive of VAT (if any). 

13.2 If any VAT is at any time chargeable on any supply made by the Owner and/or Tenant under 
or pursuant to this deed, the Developer making the payment shall pay the Owner and/ or 
Tenant an amount equal to that VAT as additional consideration on receipt of a valid VAT 
invoice. 

14 Jurisdiction 

Subject to the provisions of clause 9 this Deed shall be governed by the laws of England and 
Wales and the Courts of England shall have sole jurisdiction in respect of the construction of 
this Deed and as to the respective rights and liabilities of the parties. 

In witness of which this document has been duly executed as a deed and delivered on the date stated 
at the beginning of this document. 
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Signed as a deed by William Northcroft 
Butler in the presence of: 

  

  Signature 

Signature of witness:   

Name (in BLOCK CAPITALS):   

Address:   

   

   

   

Occupation:    

 

 

Signed as a deed by James Nicholas 
Butler in the presence of: 

  

  Signature 

Signature of witness:   

Name (in BLOCK CAPITALS):   

Address:   

   

   

   

Occupation:    

 

Executed as a deed by H. N. Butler Farms 
Limited in the presence of: 

  

   

Signature of witness:   

Name (in BLOCK CAPITALS):   

Address:   

   

   

   

Occupation:    
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The Bungalow Whitewool Farm East Meon 
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LOUISE MAIDENS

LOUISE MAIDENS

The Bungalow Whitewool Farm East Meon 
GU32 1HW

Farm Secretary

LOUISE MAIDENS

Farm Secretary
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Executed as a deed by Jonick South 
Developments Limited acting by two 
directors in the presence of a witness: 

  

  Director 

Signature of witness:   

Name (in BLOCK CAPITALS):   

Address:   

   

   

   

Occupation:    

 

   

  Director 

Signature of witness:   

Name (in BLOCK CAPITALS):   

Address:   

   

   

   

Occupation:    
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MIKE CLARK

Accountant

Accountant

Highfield
Sefter Road
PO21 3EE

MIKE CLARK

Highfield
Sefter Road
PO21 3EE
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Appendix 1 
The Plan 
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Appendix 2 
The Section 106 Agreement as varied 
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