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APPENDIX A: PROTECTED SPECIES LEGISLATION

General

This section briefly describes the legal protection afforded to the protected species identified in this
report. [t is for information only and is not intended to be comprehensive or to replace specialised
legal advice. It is not intended to replace the text of the legislation, but summarises the salient
points.

Bats

All species of British bat are listed on Schedule 5 of the Wildlife and Countryside Act 1981 (as
amended), and receive full protection under Section 9. Protection was extended by the Countryside
and Rights of Way Act 2000 (the CRoW Act). This legislation makes it an offence to:

o intentionally kill, injure or take a bat;

* possess or control a bat;

e intentionally or recklessly damage, destroy or obstruct access to a bat roost; and

e intentionally or recklessly disturb a bat whilst it occupies a bat roost.

Bats are also European protected species listed on Schedule 2 of the Conservation of Habitats &
Species Regulations 2017 which gives them full protection under Regulation 43. This legislation
makes it an offence to:

e deliberately capture, injure or kill a bat;

e deliberately disturb a bat (in such a way as to be likely to significantly affect: (i) the ability of a
significant group of bats to survive, breed or rear/nurture their young; or (ii) the local
distribution or abundance of the species concerned);

e damage or destroy a breeding site or resting place of a bat; and

e possess, control, transport, sell, exchange a bat, or offer a bat for sale or exchange.

All bat roosting sites receive legal protection even when bats are not present (bats tend to reuse the
same roost).

Several species of bat are included as a Priority Species in the UK Biodiversity Action Plan
(UKBAP - JNCC (2003)) and also as species of principal importance for the conservation of
biological diversity in England under Section 74 of the CRoW Act.

All species of British bat are also protected under Schedule 6 of the Wildlife and Countryside Act
1981 (as amended). This protection relates specifically to trapping and direct pursuit of the species.
Dormice

Dormouse (Muscardinus avellanarius) is listed on Schedule 5 of the Wildlife and Countryside Act
1981 (as amended), and receives full protection under Section 9. This species is also listed as a
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European Protected Species on Schedule 2 of the Conservation of Habitats & Species Regulations
2017, which gives it full protection under Regulation 43. Protection was extended by the
Countryside and Rights of Way Act 2000 (the CRoW Act).

Under the above legislation 1t is an offence to:

e  kill. injure or take an individual of such a spccies:

e possess any part of such species either alive or dead:

e intentionally or recklessly damage, destroy or obstruct access to any place or structure used by
such species for shelter, rest, protection or breeding;

e intentionally or recklessly disturb such a species whilst using any place of shelter or
protection; or

e scll or attempt to sell any such species.

Great crested newt

Great crested newt (Triturus cristatus) is listed on Schedule 5 of the Wildlife and Countryside Act
1981 (as amended), and receives full protection under Section 9. This species is also listed as a
European Protected Species on Schedule 2 of the Conservation of Habitats & Species Regulations
2017, which gives it full protection under Regulation 43. Protection was extended by the
Countryside and Rights of Way Act 2000 (the CRoW Act).

Under the above legislation it is an offence to:

e  kill, injure or take an individual of such a specics;

e  possess any part of such species either alive or dead:

e intentionally or recklessly damage, destroy or obstruct access to any place or structure used by
such species for shelter, rest, protection or breeding;

e intentionally or recklessly disturb such a species whilst using any place of shelter or
protection; or

e scll or attempt to sell any such species.

The great crested newt is included as a Priority Species in the UK Biodiversity Action Plan
(UKBAP) and also as a species of principal importance for the conservation of biological diversity
in England under Section 74 of the CRoW Act.

Otter

Otter (Lutra lutra) is listed on Schedule 5 of the Wildlife and Countryside Act 1981 (as amended),
and receives full protection under Section 9. This species is also listed as a European Protected
Species on Schedule 2 of the Conservation of Habitats & Species Regulations 2017 which gives it
full protection under Regulation 43. Protection was extended by the Countryside and Rights of Way
Act 2000 (the CRoW Act).

Under the above legislation it is an offence to:
e  kill, injure or take an individual of such a species:

e  possess any part of such species either alive or dead:
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e intentionally or recklessly damage, destroy or obstruct access to any place or structure used by
such species for shelter, rest, protection or breeding;

e intentionally or recklessly disturb such a species whilst using any place of shelter or
protection; or

e sell or attempt to sell any such species.

The otter is included as a Priority Species in the UK Biodiversity Action Plan (UKBAP) and also
as a species of principal importance for the conservation of biological diversity in England under
Section 74 of the CRoW Act.

The otter is also protected under Schedule 6 of the Wildlife and Countryside Act 1981 (as
amended). This protection relates specifically to trapping and direct pursuit of the species.

The European sub-species is also listed as globally threatened on the [UCN/WCMC RDL.,

Water vole

Water vole (drvicola amphibius) is protected under Section 9 (4) of Schedule 5 of the Wildlife and
Countryside Act 1981 (as amended), which affords protection to its places of shelter. This
protection was extended by the CRoW Act 2000. Under this legislation, it is an offence to
intentionally or recklessly damage, destroy or obstruct access to any structure or place that water
voles use for shelter or protection, or to intentionally or recklessly disturb water voles while they
are using such a place.

The water vole is included as a Priority Species in the UK Biodiversity Action Plan (UKBAP) and
also as a species of principal importance for the conservation of biological diversity in England
under Section 74 of the CRoW Act.

Badger

Badger (Meles meles) is protected in Britain under the Protection of Badgers Act 1992 (as
amended) and Schedule 6 of the Wildlife and Countryside Act 1981 (as amended).

The legislation affords protection to badgers and badger setts, and makes it a criminal offence to:
o wilfully kill, injure, take, possess or cruelly ill-treat a badger, or to attempt to do so;

o interfere with a sett by damaging or destroying it;

* (o obstruct access to, or any entrance of, a badger sett; or

e to disturb a badger when it is occupying a sett.

Guidance to what may be classed as disturbance to a badger (when occupying a sett) can be found
at: hups://www.gov.uk/guidance/badgers-protection-surveys-and-licences
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Birds

Birds - general protection

All species of bird are protected under Section | of the Wildlife and Countryvside Act 1981 (as
amended). The protection was extended by the CRoW Act.

The legislation makes it an offence to intentionally:
e  kill, injure or take any wild bird:
e take, damage or destroy the nest of any wild bird while that nest 1s in use or being built; or

o take or destroy an egg of any wild bird.

Birds - specially protecied species

Certain species of bird arc listed on Schedule 1 of the Wildlife and Countryside Act 1981 (as

amended) and receive protection under Sections 1(4) and /(5) of the Act. The protection was

extended by the CRoW Act. The legislation confers special penaltics where the above mentioned

offences are committed for any such bird and also make it an offence to intentionally or recklessly:

e  disturb any such bird, whilst building its nest or it is in or near a nest containing dependant
young: or

e  disturb the dependant young of such a bird.

Widespread species of reptile

Common lizard (Zootoca vivipara), grass snake (Natrix natrix), slow-worm (Anguis fragilis), and
adder (Vipera berus) are listed under Schedule 5 of the Wildlife and Countryside Act 1981 (as
amended), in respect of Section 9(5) and part of Section 9(1). This protection was extended by the
CRoW Act.

Under the above legislation it is an offence to:
e intentionally or deliberately kill or injure any individual of such a species; or
o scll or attempt to scll any part of the species alive or dead.

European Protected Species Licences

Where it is necessary to carry out an action that could result in an offence under the Conservation
of Habitats & Species Regulations 2017 it is possible to apply for a European Protected Species
(EPS) licence from Natural England. Licences are only issued where Natural England are satisfied
that three derogation tests are met. These are that the activity is for imperative reasons of
overriding public interest, that there must be no satisfactory alternative and that favourable
conservation status of the species must be maintained.

Consideration of these three derogation tests was previously left to Natural England as part of their
deliberations on whether to grant a licence for the development activity after a planning consent
has been issued. However, the regulations now require that all public bodies, i.e. Local Planning
Authorities (LPAs), have regard to the requirements of the European Habitats Directive when
TotmNERBURY WEDDING & EVENTS VENUE, HAYLING ISLAND
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carrying out their functions. As a result, LPAs must address the three derogation tests when
considering a planning application that could impact upon any European Protected Species (EPS).

National planning context
General

Surveys should be completed in line with Natural England’s Standing Advice for Local Authorities

(https://'www.gov.uk/guidance/protected-species-how-to-review-planning-applications). It should

be noted:

e Natural England will not comment on applications that are submitted without the relevant
protected species surveys if there are no other issues (i.e. in relation to SSSIs or landscape).

e Natural England will not comment on scoping surveys that recommend further surveys where
these have not been undertaken and submitted with the scoping reports,

In addition to the above. Section 40 of the Natural Environment and Rural Communities Act (2006)
imposes a new duty on all public authorities to have regard for biodiversity.

National Planning Policy Framework (NPPF)

From the 19" February 2019, the Government published the revised National Planning Policy
Framework. The document sets out the government’s planning policies for England and how these
are expected to be applied. This replaces a previous version which was published in March 2012. It
states: "at the heart of the Framework is a presumption in favour of sustainable development

(paragraph 11)."

Achieving sustainable development means that the planning system has three overarching
objectives, which are interdependent and need to be pursued in mutually supportive ways (so that
opportunities can be taken to secure net gains across each of the different objectives):

e an economic objective:

e asocial objective: and

e an environmental objective,

The environmental objective is to “contribute to protecting and enhancing our natural, built and
historic environment, including making effective use of land. helping to improve biodiversity, using
natural resources prudently, minimising waste and pollution, and mitigating and adapting to

climate change, including moving to a low carbon economy ",

Planning policies and decisions should contribute to and enhance the natural and local environment
by “protecting and enhancing valued landscapes, sites of biodiversity or geological value and soils
(in a manner commensurate with their statutory status or identified quality in the development
plan)” and “minimising impacts on and providing net gains for biodiversity. including by

establishing coherent ecological networks that are more resilient to current and future pressures™.
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If significant harm to biodiversity resulting from a development cannot be avoided (through
locating on an alternative site with less harmful impacts), adequately mitigated. or. as a last resort,
compensated for, then planning permission should be refused.

Development on land within or outside a Site of Special Scientific Interest, and which is likely to
have an adverse effect on it (cither individually or in combination with other developments), should

not normally be permitted.

Development resulting in the loss or deterioration of irreplaceable habitats (such as ancient
woodland and ancient or veteran trees) should be refused, unless there are wholly exceptional
reasons and a suitable compensation strategy exists.

It states that "development whose primary objective is to conserve or enhance biodiversity should
be supported. while opportunities to incorporate biodiversity improvements in and around
developments should be encouraged, especially where this can secure measurable net gains for

biodiversity",

It should be noted that the “presumption in favour of sustainable development does not apply where
the plan or project is likely to have a significant effect on a habitats site (either alone or in
combination with other plans or projects), unless an appropriate assessment has concluded that the

plan or project will not adversely affect the integrity of the habitats site".

The NPPF also encourages "minimising impacts on and providing net gains for biodiversity,
including by establishing coherent ecological networks that are more resilient to current and future
pressures” and aims to “promote the conservation, restoration and emhancement of priority
habitats, ecological networks and the protection and recovery of priorily species; and identify and
pursue opportunities for securing measurable net gains for biodiversity”. This applies to non-
statutory designated sites including Sites of Importance for Nature Conscrvation (SINCs) and
equivalent county wildlife sites.

Early engagement with all necessary stakeholders, including expert bodies, is encouraged by the
NPPF.
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APPENDIX B: RESULTS OF DATA SEARCH FOR PROTECTED AND NOTABLE
SPECIES RECORDS

Search Area:  Within Ikm of the Tournerbury Woods
Date: 01/11/2019
HBIC Ref: 8720

See this Legislation Explanatory Document for a document explaining notable species statuses and

legislation.

HBIC has its own extensive database of habitat and higher plant data for the County. In addition,
HBIC hold copies of datasets belonging to partner organisations. Through data exchange
agreements with these organisations HBIC is provided with regular database updates and can
supply species information on their behalf. HBIC currently holds copies of the following datasets:

e Botanical Socicty of Britain and Ireland’s (BSBI) vascular plant database for Hampshire
o  British Bryological Society (Mosses, Liverworts, Hornworts)
e Butterfly Conservation’s butterfly and moth database for Hampshire
* Hampshire Omithological Society (HOS) bird records
e  Hampshire Bat Group (HBG) Records of bat roost visits and sightings
e Survey data administered by the Hampshire and Isle of Wight Wildlife Trust (HIWWT):
o Monitoring Survey for the Nail Fungus Poronia punctata
o Alien and Native Crayfish
e Data administered by the Hampshire and Isle of Wight Wildlife Trust on behalf of:
© Hampshire Amphibian and Reptile Recording Network (HARRN)
o Hampshire Mammal Group (HMG)
e Hampshire records from The Bees, Wasps and Ants Recording Society (BWARS)
e Hampshire records from National Stag Beetle Surveys and ‘Great Stag Hunts’ run by the
Peoples Trust for Endangered Species (PTES)
e Hampshire Odonata records from The Dragonfly Recording Network. maintained by the
British Dragonfly Society (BDS)
e Spider and Fungi records gleaned from collections housed and curated by the Hampshire
Cultural Trust (HCT)
e Independent Hampshire Entomologist’s records

e  Earthworm Society of Britain's records
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