APPENDIX 1

CHRONOLOGY OF KEY EVENTS

1847 - Railway Line constructed.
1906 - Bedhampton Railway station opened.

1909 — Manor Farm built constructed of a new farm with courtyard of farm
buildings and 3 houses.

1980 - Old Bedhampton Conservation Area made [Number 44].

1994 - CA reviewed and Old Bedhampton Conservation Area Statement
published by LPA [see page 19 of the DAS, CD P3] identifying different
character areas.

March 201 - Adoption of Havant Borough Local Plan (Core Strategy) covering
period 2006 to 2026 [CD P8]. Policy CS 9 sets out a housing requirement of
6300 units (which equates to an annual requirement of 315 units.

December 2011 - Adoption of Borough Design Guide SPD.

July 2014 - Adoption of the Havant Borough Local Plan (Allocations) [CD Pg].

April 2016 - Housing Need update published by Havant identifying affordable
housing need of 227 to 452 dwellings per annum.

7 December 2016 - Publication of the Local Plan Housing Statement which is
adopted by the LPA and identifies the site for the provision of up to 50 houses
[CD P10, Table 2, Page 10]

2017 - Friends of Bidbury Mead approach LPA seeking update of 1994 CAA
appraisal.

May 2017 - Friends of Bidbury Mead suggest to LPA that they will commission
consultants to update CAA appraisal and work commenced in Summer of 2017.

December 2017 - Pre-application submission by Bargate to the LPA.



January - February 2018 - Havant consult on Regulation 18 Emerging Local Plan
and appeal site identified for housing [see page 210]

March 2018 - Public Exhibition held.

23 May 2018 - Development Consultation Forum held [See DAS, CD P3, page
20]

Summer 2018 - Draft of new CAA provided to LPA.

August 2018 - Officers of LPA reject inclusion of Old Manor Farm in the CA
and addition of Lower Road.

September 2018 - FOI request submitted by Bargate to LPA regarding CAA.

October 2018 - Final draft CAA from BMF retained these two sites in suggested
CAA.

30 January 2019 - Regulation 19 Emerging Local Plan approved by LPA [CD Pu].
February 2019 - Publication of NPPF 3.

4 February 2019 - 18 March 2019 - Havant consult on Regulation 19 Emerging
Local Plan with total housing requirement of 10,231 units and appeal site
identified for housing [see page 212] which amounts to an annual requirement
of 505 units and on LPA’s OBCA appraisal and management plan published for
consultation but without Lower Road and Old Manor Farm extension.

3 May 2019 - Full planning application for 50 homes registered by LPA.
[APP/19/0042] accompanied by TOR Heritage statement [CD Hi].

23 May 2019 - HCC provide consultation response seeking further information.
A Technical note was then provided by iTransport.

June 2019 - LPA members consider changes to CAA statement as a result of
consultation responses.

3 July 2019 - First consultation response by LPA Senior Conservation Officer
[Rachael McMurray]



17 July 2019 - Draft CAA presented to LPA extraordinary operations and Place
Shaping Board.

11 September 2019 - POR to Cabinet on the CA amendments and adoption of
the CAA statement changed to include Manor Farm against officer
recommendation.

25 September 2019 — Revision to the Conservation Area boundary to include
Character Area 5 (Old Manor Farm) and publication of the Old Bedhampton
Conservation Area Appraisal and agreed by the Full Council.

October 2019 - TOR provide Heritage Statement Addendum [CD Hz].

11 November 2019 - Second consultation response by LPA Senior Conservation
Officer [Rachael McMurray]

14 November 2019 - HCC confirm they have no objection to the proposal.

5 December 2019 - Application site viewed by the LPA Site Viewing Working
party.

23 January 2020 - First presentation of the application to LPA planning
committee with officer recommendation for approval but members decide to
defer for the submission of further information [CD P4].

5 March 2020 - Application refused by LPA planning committee [CD Ps].

26 March 2020 - Decision Notice issued [CD P6].

8 September 2020 — Appeal submitted.

3 November 2020- 17 December 2020 - Further consultation on Pre-submission
Havant Borough Local Plan 2036.

November 2020 - Local Development Scheme published showing aim to have
emerging local plan adopted by end of December 2021.

10 November 2020 - Revised application submitted to LPA [APP/20/01031].

23 November 2020 - SoCG signed between parties.



14 December 2020 - CMC held.

17 December 2020 - Transport SoCG signed with Hampshire CC.

December 2020 - LPA publish latest HLS statement [CD P17].

14 January 2021 - Revised application presented to LPA Planning committee
with officer recommendation for approval [CD P16]. Members determined to
refuse the application.

18 January 2021 - Second CMC held.

19 January 2021 — HLS SoCG signed between the parties.

27 January 2021 — The Section 106 agreement signed between the parties.

2 February 2021 - Commencement of public inquiry.
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ProrerTY AND COMPENSATION REPORTS

v. Hammersmith and Fulham London Borough Council, ex p.
People Before Profit Ltd.

QukEN's BEncH Division
Comyn J.

May 12, 18, 14 and 20, 1981

Town and Country Planmng—LocaI plan—Publw mqmry——Whether local planning

authority bound by r of ¢ lution—Locus standi ofob]ec-
tor to apply for judicial remw—Unmcomorated assoctation at time of inquiry
subsequently forming self into company limited by guarantce—~Town and Country
Planning Act 1971 (¢.78), 3s.11-14.

In 1979, pursuant to the provisions of sections 11 to 14 of the Town and
Country Planning Act 1971, the first respondents, the local planning authority,
published a local plan in respect of an important urban site. The local planning
authority held a public inquiry into the plan, which took place between June 16
and July 9, 1980. At the inquiry, P. an unincorporated association, appeared as
objectors. After the inquiry had concluded, but before the inspector had made his
report, the planning policy committee of the local planning authority resolved to
grant outline planning permission in pursuance of the plan to a transport
undertaking. The inspector’s report was published on October 16, 1980, and. inter
alia, it substantially upheld P's objections. By resolutions of November 24, 1980,
and January 14, 1981, the local planning authority implemented recommendations
in respect of the inspector’s report made by one of their officers and rejected the
inspector’s recommendations. It confirmed the granting of the outline planning
permission for the proposed redevelopment by the transport undertaking. Sub-
sequently to the inquiry, P formed themselves into a company limited by
guarantee, P Ltd., and P Ltd. sought leave to apply for judicial review of the
local planning authority’s resolutions. The question of their locus standi to do so
was referred to Comyn J.; the parties accepted, however, that, if he found that
P Ltd. had locus stand: to make the application, he should also consider its merits.
On the question of locus stand?, the respondents argued that P Ltd., were a legal
entity separate from that which had appeared at the inquiry and that, as such,
they had no sufficient interest in the subject-matter of the case.

Held, dismissing the application, (1) that, although P Ltd. were an entity
separate from the unincorporated association that had appeared at the public
inquiry, the court should look at the realities of the matter and P Ltd. were in
reality the same people as P; that P had been a bona fide entity with a legitimate
interest in the matter and had properly been allowed to appear as objectors at the
inquiry; and that the mere fact that P Ltd. were a different legal entity was not
sufficient to deprive them of locus standi to apply for judicial review of the local
planning authority’s resolutions.

R. v. Inland Revenue Commissioners, ex p. National Federation of Self-Employed
and Small Businesses Lid. [1982] A.C. 617; [1981] 2 W.L.R. 722; [1981] 2 All E.R.
93, H.L., distinguished.

(2) That, however, under the relevant provisions of the Act of 1971, a local
planning authority was entitled to exercise its own judgment and grant planning
permission at variance with the recommendations of the inspector appointed by
it to hold a public inquiry into a local plan; that, although the respondent local
planning authority had misdirected themselves in law in reaching their resolution
of November 24, 1980, by applying the test of whether the inspector’s recom-
mendations raised new matters that had not been considered before, they had in
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fact taken the inspector’s report into account as they were required to do, albeit
with a predisposition to find against it, and any misdirection had accordingly been
cured; and that, accordingly, P Ltd. should not be granted leave to apply for
judicial review since, under the relevant legislation, they had no reasonable
ground for securing the quashing of the local planning authority’s resolutions.

APPLICATION for leave to apply for judicial review.
The facts are stated by Comyn J.

Gordon Bennett for the applicants, People Before Profit Ltd.

Bernard Marder, Q.C. and Anne Williams for the first respondents,
the Hammersmith and Fulham London Borough Council.

Christopher Lockhart-Mummery for the second respondents, the
London Transport Executive.

Cur. adv. vult.

Masy 20. Comyn J. This is a matter of very great public and other
importance. It is important not only to the public but also to the
London Borough of Hammersmith and Fulbam, also to London
Transport and also to a very large number of objectors. It relates to
what is prosaically called in the documents “Site 98” in the devel-
opment plan of the local borough.

This happens to be the part of Hammersmith well known to and
well used by a very great number of people. It is, if I may so put it,
the large circle of land in and about the underground station and the
Broadway and covering the bus station. Many of us have gone in
cars more than once round that island without managing to get into
the right lane. It is a place that is used by an enormous number of
people every day, numbers of residents, numbers of users of under-
ground trains and District Line trains and numerous motorists and
numerous buses; in short, it is a busy and well-known place. I do not
think that it will go down in history as being simply Site 93, but by
that description it has come to be known for years amongst the
planners and to the objectors.

Having stated, and stressing, that this is a matter of vital import-
ance to & number of people, I think that it is only fair and right that
at the beginning of a fairly lengthy judgment I should state the
conclusions to which I have come. (1) I hold that People Before
Profit Ltd. do have a technical locus stand: in this matter. (2) I hold,
with very great regret indeed, that under the existing town and
country planning legislation they have no reasonable case to put
forward and no reasonable ground for getting leave to quash what
they want to quash, namely resolutions of the planning policy
committee of the borough council with regard to this site. Had I
considered that they had a reasonable case in law to put forward, I
would have granted leave, but it would have been on the basis and
on the condition that they, the applicants, put up the sum of £5,000
as security for costs within 21 days.
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The whole basis of my decision on the second point is that I am
well satisfied that under the town and planning legislation as it now
exists a bona fide individual objector or bona fide group of objectors
have only the most limited right of ultimate objection, even though,
as here, they may have had a public inquiry, long and expensive,
come out almost entirely in their favour.

Those being the conclusions and an indication of some of the
reasons for them, I now come to deal with the matter in such order
as I think will make it most clear.

This is an application for [leave to apply for] judicial review that
has been referred to me by order of McNeill J. of March 4, 1981, to
determine whether the present applicants, objectors, a company
called People Before Profit Ltd., a company limited by guarantee,
have a locus standi, as they say they have, in a town and country
planning matter or have not, as the respondents (the Hammersmith
and Fulham London Borough Council and London Transport) say.
On the face of it, the adjournment of the application by McNeill J.
might be thought to suggest that I should only look at the very
technical question of whether this company has a locus standi in law.
But it was accepted by all sides before me, and I think rightly, that
as an essential part of deciding the question of locus standi 1 had to
consider whether the applicants had anything prima facie by way of
merits to put forward about the matters in issue. It would indeed be
a barren and a useless exercise were I to hold, as indeed I do, that
the applicants had a technical right to be heard but I was equally
satisfied that, on being heard, they had no worthwhile case for
hearing. The parties have very sensibly taken the view that my
inquiry must, therefore, be enlarged beyond the mere question of
technical locus standi, and that I am happy to say, I understand,
meets with McNeill J.’s views also. I, therefore, consider not only
the naked question of technical locus stand: but also whether, if these
applicants were to be heard, they would have any case that would
be worth hearing.

I have already described the enlargement of the question as being
sensible. I would stress the sense of it by saying that further hearings
are bound to be costly and delay, as the respondents have pointed
out, means a loss or alleged loss of over £1 million a month. A month
is not long passing when one is dealing with matters like this.

On the question of technical locus standi, the facts can be stated
quite clearly and shortly as follows. People Before Profit, leaving
out the word “Ltd.,” was an unincorporated association of persons
who took an active part, and, as it proved, a very successful part, in
objecting with 269 others in a public inquiry held last year into the
Hammersmith plan and, in particular in their case, Site 93. What
has happened is that, having appeared and called witnesses there as
an unincorporated group, they have in fact now incorporated them-
selves and made themselves into a company limited by guarantee,
bearing precisely the same three words “People Before Profit” but
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adding the often magical word “Ltd.” and having to add the other
important words “limited by guarantee.”

Amongst the points taken against them in this matter are that they
are not in law the same people who were before the public inquiry,
that they have now a separate legal entity as a limited company and
that as such they have no sufficient interest in the subject-matter of
this case. If I may put it rather more toughly than it was put in the
pleasant arguments of Mr. Marder and Mr. Lockhart-Mummery,
what is being said is this: “You have chosen to form yourself into a
new legal entity for reasons of your own, and therefore you must
Hear the consequences, which include the fact that you are no longer
People Before Profit, the unincorporated association that successfully
objected.”

Another point made about them independent of their interest is
that, as a company limited by guarantee, they would not in the
nature of things be expected to be able to meet heavy bills for costs
or undertakings as to damages if those were required by the court.
I have shown in other cases before me, most notably in Orme v.
Associated Newspapers Group Ltd.," that I do not welcome manoeuvres
or devices that are calculated to avoid responsibility for costs or other
obligations. I do not welcome them, but at the same time I think
that people connected with People Before Profit Lid. are entitled to
know from me that (a) I do not believe that their sole motive in
becoming a company was to avoid their financial responsibilities and
(b) I do not think that it really makes, financially, all that difference
that they are now a limited company as distinet from an unincorpor-
ated association.

The history of the matter is this, so far as material. The local plan
was published in 1979, and there was a public inquiry held between
June 10 and July 9, 1980, into that plan with the nominated inspector
whose duty was to report back to the local planning authority. This
was not a case where his duty was to report to the Secretary of State.
This was a local authority planning matter.

After the inquiry—that is to say, after the month-long inquiry in
that summer but before the report came out—there was a resolution
adopted by the planning policy committee of the respondent council
on August 11, 1980, to go ahead with planning permission for London
Transport.

It is convenient to say here that the taking of decisions such as
that when the result of a public inquiry is not known is in fact in the
present state of the law perfectly proper, and this appears (as does
much else of great value to me in this case) from a decision on July
31, 1980, of Woolf J. in Allen v. Corporation of the City of London.?
It may seem curious, but I am well satisfied in law that, without
waiting for a report from a public inquiry, however long, a local

' The Ttmes, November 21, 1980; February 4, 1981.
* [1981] J.P.L. 685.




-868 PropPERTY AND COMPENSATION REPORTS

planning authority can take actual planning permission steps and can
do so, prima facie, lawfully.

On that occasion it was decided that steps for granting planning
permission to London Transport in respect of the Hammersmith
Centre Central Island Site should go ahead. That is August 11, 1980,
and it is the first resolution to be challenged by these applicants.

What happened next was that the report came out on October 186,
1980. It was a very careful report by Mr. Youngs and was, if I may
say so, most admirably and clearly set out. It had much more to deal
with than site 93, but with regard to site 93 what happened in a
sentence was this: substantially People Before Profit won and the
council and London Transport lost. There is no way of getting out of
that interpretation of the report.

We then come to the fact that the report was going to be considered
by the council, and the second and other resolution that is challenged
here is one of November 24, 1980, which in fact gave the planning
permission foreshadowed in August and in the teeth of the recom-
mendations of the inspector.

It is at this stage both important and necessary to refer to a
document exhibited to an affidavit of Harold Leon Immanuel of
February 18, 1981, which was a guide to the council’s planning
committee about the report from one of its senior officers. It ran to
a number of pages, but I can pick out the relevant parts. The
purpose, it says, is to inform members of the committee of the
findings of the inspector and to determine what action should be
taken regarding the London Transport development site in the light
of it. It says that, following the receipt of some 270 objections, a
public local inquiry was held by an inspector appointed by the
Secretary of State for the Environment. Then it gives the dates.

It says: “Some of the most important issues raised at the inquiry
were those relating to the proposals for Hammersmith Centre, and
in particular the proposals by London Transport for the central island
site.” Then it says that those criticisms, and the council’s rebuttal of
them, occupied more than one-third of the duration of the inquiry.

The document goes on to say:

The council has now received the inspector’s report of the
inquiry. Including appendices, the complete report runs to 90
pages and deals successively with each different objection that
was considered. For each section the report summarises the
objector’s case and the council’s response, and then the inspector
sets out his conclusions and makes a number of recommenda-
tions. In the case of the central island site, the inspector has
endorsed the principal arguments put forward by the objectors
and in the light of this has made the following recommendations.

There follow a series of recommendations.

When I said that the unincorporated association won and the
council and London Transport lost, that is, indeed, the council’s own
view of the result of the inquiry.
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The document goes on to say, under a heading “Procedure
governing the remaining stages of the district plan”:

Under the Town and Country Planning Acts and the Local Plans
Regulations,® an inspector holds a public inquiry into a local
plan on behalf of the planning authority and his report and
recommendations are made to that authority. The council is now
required to decide what action to take on each of the recom-
mendations in the inspector’s report and decide whether it
proposes to modify the district plan or to adopt it as it stands.
Once it has decided, it must prepare a statement of its decisions
and the reasons for reaching them. These, and any proposed
modifications, must be publicised and placed on deposit, and
any objections to the proposed modifications considered, before
the council can proceed to adopt the district plan.

One of the most important parts of the documentary evidence in
this matter comes now in this document: “If the objections do not
raise any new or significant points, the council can proceed to
incorporate its proposed modifications into the district plan and to
adopt it.”

It then goes on, does this document, to consider the implications,
and in paragraph 6.2 it says:

The formal position on the L.T.E. application, therefore, is that
the council has already determined the application and, subject
to the completion of the legal agreement, could complete the
process without further discussion and notwithstanding the
inspector’s recommendations. However, the importance of the
district plan inquiry process is such that it is felt that the proper
course of action now would be to consider the inspector’s
recommendations before reaching a final decision on the L.T.E.
development. Therefore, in the remainder of this report, each
of the inspector’s recommendations is considered in turn.

Paragraph 7.1 reads as follows: “In reaching its decisions on the
following recommendations by the inquiry inspector, the committee
should have regard to whether these: (i) raise new matters which
have not been considered before, or (ii) only reiterate familiar
arguments which have already been fully examined and rejected by
the council in developing the proposals.”

Towards the end of the document, paragraph 8, headed “Conclu-
sions,” reads:

The inspector’s report does not raise new issues which would
require the committee to consider again its decision on the
L.T.E. application. All the points raised by the inspector are
matters which have received full consideration by the council in
the past, and this consideration has taken place in the knowledge
of the results of extensive public participation and comment. So
far as the inspector’s report is concerned, this is made to the

* Town and Country Planning (Structure and Local Plans) Regulations 1971 (S.1.
1971 No. 1109).
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council and the council has the right to accept or reject any of
the recommendations, although it must clearly give its reasons
for doing so in each case. No new evidence has been produced
which would lead the committee to alter its previous views, and
it is therefore concluded that the inspector’s recommendations
should be rejected. . . .

Then came the important resolution of November 24, 1980, which
implemented those recommendations and rejected the inspector’s
report. The material part of that resolution reads:

The council has now received the inspector’s report on the
inquiry, which endorses the principal arguments put forward by
the objectors. Having considered the inspector’s recommenda-
tions in detail, however, we do not consider that any new issues
have been raised which should require us to reconsider our
earlier decision. All the points raised are matters which have
received full consideration by the council in the past, and this
consideration has taken place in the knowledge of the results of
extensive public participation and comment. We have, there-
fore, rejected the recommendations of the inspector and con-
firmed the proposals in the district plan which relate to the
central island site. In addition, since the legal agreement has
been concluded now, we have confirmed the granting of outline
planning permission for the proposed redevelopment by London
Transport.

The matter then went to the council in January 1981, and on
January 14 the council moved that the report of the planning and
policy committee (the one to which I have just referred) be received.
Then there was considerable debate about the matter, but the report
was in fact received and adopted. Very curiously, however, its
opponents managed to get passed a very odd resolution “that the
council regret the decision arrived at by the committee. A motion of
regret was put to the vote and declared carried.” That is an oddity
in an already very odd case.

I have to come back to these questions of reasons in a few
moments, but I take up the story now with regard to the technical
locus standi of this company. I am afraid that one consequence of
this unhappy case is to lead me to believe that public inquiries very
often may have no useful purpose at all, but, starting somewhere,
one must start with objectors, and objectors who come before a
public inquiry. We have had a lot of discussion about what the
qualifications for an objector are. I am afraid that I am not going to
add to the balance of legal learning on this subject beyond saying
that a person is entitled, in my judgment, to object in a planning
matter who has a legitimate bona fide reason. He does not have to
be a ratepayer; he does not have to be a resident; but he must not
be an officious bystander or an officious busybody. He must have
what any reasonable person would say was a legitimate interest in
being heard in objection. I do not think that one can set down
elaborate and comprehensive rules about that because each one of
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us may have a legitimate bona fide interest in places far removed
from where we live. They may be places where we holiday; they
may be places where we go for sporting events; they may be places
that we feel are so much in the national interest that we ought to be
heard about them as citizens of the country.

I have no doubt at all that this unincorporated association, People
Before Profit, were quite properly allowed to appear at the public
inquiry. The inspector’s report shows how they appeared and the
persons who made them up—persons all with prima facie perfectly
valid interests in this whole matter—and it shows a number who
were called as witnesses. The best possible vindication and justifi-
cation for that unincorporated association is that they proved their
point to the satisfaction of the inspector.

Since then, they have turned themselves into this limited company,
and it is said that they have no interest and no locus stand: by reason
of having done that. They say that it was not done for improper
purposes with regard to costs or undertakings but in order to give
them a proper legal standing. I accept that up to a point. I think that
the question of money by way of costs or damages was part of the
reason, and a good part of the reason, for the decision to incorporate
themselves.

Before I turn briefly to the law on the subject, I wish to make and
register the following findings of fact: I regard this company as being
a bona fide company. I regard it as one that has, in the widest sense,
an interest in this matter and that in essence is simply bringing
together the people who were members of the unincorporated associ-
ation. There is no device as such about this company; there is no
irregularity as such. As a pure matter of law—for it is a pure matter
of law—I have to decide whether they have a technical locus stands.

On the question of facts such as that they are not residents and are
not ratepayers, I am wholly against Mr. Marder’s otherwise admir-
able arguments and am entirely with Mr. Bennett. I think that these
people qualify on all possible grounds of interest, but does the
incorporation itself mean that in fact they are so different that they
cannot be heard now as an objector?

Amongst the lengthy material put before me is the decision of the
House of Lords in Inland Revenue Commissioners v. National Federa-
tion of Self-Employed and Small Businesses Ltd.* The federation there
mentioned was a federation of taxpayers who sought to say that they
were affected by certain revenue decisions with regard to other
taxpayers and that they were adversely affected. Various judges on
the way up to the House of Lords took various views about that.
There is no doubt at all about the view that the House of Lords took.
The House of Lords formed the view that the federation had no
sufficient interest. That was, in fact, what the Divisional Court had
found.

* [1981] S.T.C. 261.
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The history of the matter was this. The Court of Appeal by a
majority allowed the federation’s appeal saying that a body of
taxpayers represented by the federation had a genuine grievance
and were therefore interested. The revenue appealed, and it was
held that the federation had no sufficient interest in the matter raised
to justify its applications for relief by way of judicial review. The
other findings do not, I think, assist, save that Lord Diplock said
that the federation’s application should be dismissed not on the
specific ground of no sufficient interest but on the more general
ground that it had not been shown that in the treatment of tax
liabilities of casual workers the revenue did anything that was ultra
vires or unlawful.

I have also been referred, helpfully, to what is known as the
“Covent Garden” case. Woolf J. gave his decision in Covent Garden
Community Association Ltd. v. Greater London Council® on April ¢,
1980. The report begins by saying:

The applicant company was formed to represent and safeguard
the interests of Covent Garden residents. Some 75 per cent. to
80 per cent. of its members were local residents. An order of
certiorari was sought to quash a resolution of the G.L.C.
Planning and Communications Policy Committee (passed on
June 20, 1979, pursuant to regulation 4(5) of the Town and
Country Planning General Regulations 1976) granting “deemed
planning permission” for a change in the use of the upper floors
of 25-31, James Street, and 8, Floral Street, in the Covent
Garden area to office user. The premises in question were owned

by the G.L.C.

It is stated that the express purpose of the company was to fight the
Covent Garden objectors’ case. The actual decision went off on its
own facts, and I have to go back, having referred to these two cases,
to general principles.

General principles tell me first that this entity that is before me is
an entity entirely separate from the unincorporated association that
appeared at the inquiry. First principles also tell me, however, that
common sense must prevail and that one must look at the realities.
Looking at the realities, I am satisfied—well satisfied—that People
Before Profit Ltd. are in truth the same people as People Before
Profit unincorporated. I do not think that the mere fact of a different
legal entity is alone sufficient to defeat them when I am with them,
as I am, as to their having fulfilled all the other qualifications as
objectors. It would, I think, be unfortunate were they to be denied
this opportunity at least, bearing in mind their history of success at
the publie inquiry.

I accordingly hold that People Before Profit Ltd. have technically
got a locus stand: in this matter and are entitled to be heard. As part
of the whole problem, however, as I mentioned earlier, I have to

® [1981] J.P.L. 183.
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look and see whether they should be allowed to go ahead and
exercise that locus stand:. I have most regretfully come to the
conclusion that they should not, simply because, as I believe, under
the present state of the town and country planning laws objectors,
however interested, however legitimate and bona fide, have very
little real say at all.

In considering this matter, I now go back to the technical questions
of the two resolutions. It will be remembered that the first resolution
came after the public inquiry but before the report. It will also be
remembered that, on the decision of Woolf J. with which I respect-
fully agree, I find that pending the report of, or, indeed, just before,
a public inquiry a local planning authority can exercise their own
judgment and deal with planning permission. They are, in fact, in
effect judge and jury in their own cause. That is the law. Whether
it should be so is not for me to say. I am here to administer the law
as I find it. The committee were preempting the inspector’s report
quite obviously by what they did on August 11, 1980. They were
setting in chain the events that culminated in the November 24
resolution. In between came the report. I certainly am impressed by
it as a report of a very careful kind.

I am slightly perturbed to think that a public inquiry of up to a
month’s length can take place and its findings be so favourable and
yet the local authority can dismiss it virtually out of hand. What I
have looked for very anxiously is the way the matter developed after
the inspector’s report. We have seen in what I might call ““the report
on the report” put before the committee that there are strong
recommendations that the committee should turn down the inspec-
tor’s recommendations. I have looked long and anxiously at a
recurrent statement—recurrent in that document and in other docu-
ments in the case—that would seem to suggest that the test being
proposed was to see whether anything new had emerged at the
inquiry.

This appears in its most graphic form at paragraph 7.1 of the
recommendation document, which I repeat: “In reaching its decisions
on the following recommendations by the inquiry inspector, the
committee should have regard to...” There are a great many
phrases about “having regard to,” “taking into account,” “paying
attention to.” I confess that I find them very difficult indeed to
understand. Do they—I ask the question rhetorically—merely
amount to saying that one must at least pay lip service to the report
of the inspector? What the document says is “. . . should have regard
to whether these: (i) raise new matters which have not been con-
sidered before, or (ii) only reiterate familiar arguments which have
already been fully examined and rejected by the council in devel-
oping the proposals.”

It has for a long time during this case greatly concerned me
whether there was not by the committee and those advising them a
serious misdirection. I believe that they were misdirected and that
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they did misdirect themselves in asking themselves that question. If
the matter had literally stopped there, there might at least have been
an arguable case—perhaps a strongly arguable case—that they had
ridden roughshod over objections in an irregular way. I find, how-
ever, that I cannot say that, because I consider, taking the matter
as a whole, that they did consider and pay regard to, and give
attention to, the inspector’s report, albeit with a predisposition to
find against the inspector. They had the report. They saw what it
said. Certain people might have been prejudiced in advance and
have reached their decision without ever having heard the details of
the report, but I cannot say that that happened here. The test that
has to be applied is whether the council have had regard to it, or, to
paraphrase, “have taken it into account,” “have given it
consideration.”

It seems to me very odd altogether, particularly when one finds in
the committee’s decision of November 24, 1980: “The inspector’s
report does not raise new issues which would require the committee
to consider again its decision on the L.T.E. application. All the
points raised by the inspector are matters which have received full
consideration by the council in the past, and this consideration has
taken place in the knowledge of the resuits of extensive public
participation and comment.” The committee therefore rejected the
recommendations.

If that is taken at its face value, it would appear to bear out the
misdirection started by the officer advising them and retained in
their own minds, but that is not where it stops. The matter was
discussed, and that was a meeting of the council. They, after debate
and consideration, accepted the resolution from the planning policy
committee but, as I say, also adopted, most curiously, the resolution
that regretted that decision. I do not pretend to understand how the
corporate mind works with regard to this, but it certainly produced
a very unsatisfactory state of affairs in the end.

Reasons were, however, required, and the reasons given appear
in the council’s resolution of January 14, 1981, where it will be seen
that the inspector’s recommendation in respect of Site 93 is set out.
The resolution says that the council’s decision is to recommend
rejection, and the reasons are as follows:

The council and the [Greater London Council] have long viewed
as appropriate a substantial office development on this site and
have supported applications for developments on a similar scale.
The site is the most accessible within Hammersmith Centre,
which is a strategic centre, preferred office location and public
transport interchange as defined in the [Greater London District
Plan]. In rejecting the inspector’s recommendation the council
has retained the view.

[

—1I stress the word “retained”; it seems to me to contain an
unfortunate element of misdirection—
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that a large development providing considerable planning bene-

fit in terms of new public transport facilities and other community

benefits is acceptable in this location. In terms of townscape

impact it is considered that new buildings and roads have

established a new scale of development in the centre. The latter

iélhpar}tlicular have already had a major impact on St. Paul’s
urch.

It is to be recalled that the council were reminded in the document
that I have read that they would have to give reasons for their
decision, and those are the reasons.

I have looked with a somewhat jaundiced eye at the whole progress
and process of this unfortunate matter, but it is only fair and right to
point out with regard to the borough and London Transport that, in
my judgment, they have the law on their side. They have the law on
their side to an extent that may make individuals incredulous. It
amounts to saying that there is very little indeed open to any
legitimate individual or group of objectors.

It ought to be said in favour of the council that, of course, a public
inquiry, with its recommendations, cannot bind them. A public
inquiry is not something that, if I may use the phrase in this context,
is one-way traffic, traffic only in favour of objectors. The essence of
a public inquiry is that it may decide for one party or another or for
neither or for both, or it may strike out on its own. The ultimate
objection to it, therefore, cannot be any ultimate objection in law
that the objectors won after a month’s inquiry and lost after a few
minutes’ consideration by the committee.

There it is. I find, accordingly, that People Before Profit Ltd.
have a technical locus stand: in this matter. As invited, however, and
as | think is right, I have considered whether leave ought to be
granted to them and I have considered the merits in the strict legal
sense without giving them leave. I am driven regretfully to refusing
them leave because I feel that they could in law get nowhere. That
is what, to my mind, the statute virtually says in so many words.
They can point, as I have pointed, to a misdirection, but it takes
little to cure the misdirection and I think that that little has been
more than accomplished here. The council have had regard, they
have taken into account, they have considered this report, and that
is that. Whether it should be that, whether it should continue to be
that, is something else, but that is that at the moment. People Before
Profit Ltd. will perhaps not see the matter in the practical light in
which I see it, but, as I see it, I am in fact saving them the prospect
of costly defeat further along the line.

In case this matter goes any further, I have thought it right to say
that, had I been with them and given them leave, it would have
been subject to security for costs. I think that this is eminently a
case for security for costs. Having discussed the matter with counsel
in argument, I have come to the conclusion that the figure would be
£5,000 and that the right time-limit would be 21 days. I would not
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have required an undertaking in damages from either the applicants
or anybody on their behalf. I, therefore, for the reasons given find
locus standi but refuse leave,

Application dismissed.
No order for costs.
Leave to appeal refused.

Solicitors—Elaine A. Ginsburg; C. T. Mahoney, Borough Solicitor,
Hammersmith and Fulham London Borough Council; V. J. Moorfoot,
Solicitor, London Transport Executive.

[Reported by Michael Gardner, Barrister.]
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Queen's Bench Division

Monkhill Ltd v Secretary of State for Housing,
Communities and Local Government and another

[2019] EWHC 1993 (Admin)
2019 July 9; 24 Holgate J

Planning — Development — Sustainable development — Application for planning
permission for residential development in area of outstanding natural beauty —
Application of presumption in favour of sustainable development — Whether
displaced by national planning policies protecting areas or assets of particular
importance and providing clear reason for refusal of permission — Effect of
national planning policy requiring great weight be given to conserving and
enhancing landscape and scenic beauty in AONBs and that scale and extent of
development in such areas be limited — Planning and Compulsory Purchase Act
200;1 (c 5), s 38(6)" — National Planning Policy Framework (2018), paras 11,
172

The claimant appealed to the Secretary of State against the local planning
authority’s refusal to grant planning permission for proposed residential development
in the grounds of a former country house by the erection of up to 28 new dwellings,
the demolition of two existing dwellings, glasshouses and outbuildings and the change
of use and refurbishment of the existing main building from office to residential to
provide a new dwelling. The greater part of the site lay within a designated area
of outstanding natural beauty (“AONB”) while the remainder was designated as an
area of great landscape value. The Secretary of State’s appointed inspector found
that the local authority could not demonstrate a five-year housing land supply with
the result that the presumption in favour of sustainable development in paragraph
11 of the National Planning Policy Framework (2018) (“NPPF”) applied, but that
planning permission ought nonetheless to be refused pursuant to paragraph 11(d)(i),
applicable where “the application of policies in this Framework that protect areas or
assets of particular importance provides a clear reason for refusing the development
proposed”. In reaching that conclusion the inspector took the view that, in particular,
the urbanising impact of the proposed cul-de-sac of dwellings would not accord with
its location in the rural setting of a former country house in that part of the AONB,
and that the development would have an adverse effect of major significance on the
landscape character of the area, contrary to, inter alia, the first part of paragraph
172 of the NPPF which required that great weight should be given to conserving and
enhancing landscape and scenic beauty in AONBs and that the scale and extent of
development within such designated areas should be limited. The claimant applied
pursuant to section 288 of the Town and Country Planning Act 1990 to quash the
inspector’s decision, contending that a policy could not fall within paragraph 11(d)(i)

! Planning and Compulsory Purchase Act 2004, s 38(6): “If regard is to be had to the
development plan for the purpose of any determination to be made under the planning Acts
the determination must be made in accordance with the plan unless material considerations
indicate otherwise.”

2 National Planning Policy Framework (2018), para 11: see post, para 2.
Para 172: see post, para 8.
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of the NPPF unless it was expressed in language the application of which was capable
of providing a clear reason for refusal, in the form of a self-contained balancing
exercise or test, and that the first part of paragraph 172 was not such a policy.

On the application—

Held, refusing the application, (1) that policies of the kind in question were to
be interpreted in a straightforward manner and on the basis that their purpose was
to guide or shape practical decision-making; that the presumption of sustainable
development in paragraph 11 of the National Planning Policy Framework did not
displace section 38(6) of the Planning and Compulsory Purchase Act 2004 which
required a planning application or appeal to be determined in accordance with the
relevant policies of the development plan unless material considerations indicated
otherwise; that, subject to section 38(6), if the proposal accorded with the policies of
an up-to-date development plan taken as a whole, then, unless other considerations
indicated otherwise, paragraph 11(c) of the NPPF required that planning permission
be granted without delay; that where there were no relevant development plan
policies, or where the most important development plan policies for determining the
application were out-of-date, then, subject to section 38(6), paragraph 11(d) required
that planning permission be granted unless either limb (i) or limb (ii) was satisfied
so as to disapply the presumption in favour of sustainable development, that being
essentially a matter of planning judgment for the decision-maker; that paragraph
11(d) prioritised the application of policies for the protection of the relevant “areas or
assets of particular importance” so that, where limb (i) was engaged, it was generally
to be applied first before going on to consider whether limb (ii) should be applied; that
limb (i) might be satisfied, and the presumption in favour of sustainable development
overcome, where the individual or cumulative application of one or more relevant
policies produced a clear reason for refusal; that the mere fact that such a policy was
engaged was insufficient to satisfy limb (i), so that whether limb (i) was met instead
depended on the outcome of applying the relevant policies by taking into account
only those factors which fell within the ambit of the relevant policy, although some
such policies, such as those concerning the Green Belt, required all relevant planning
considerations to be weighed in the balance; that if the test under limb (i) was met,
then permission was to be refused, subject to applying section 38(6) of the 2004
Act, and limb (ii) was irrelevant and was not to be applied; but that if limb (i) was
not satisfied, then the decision-taker was to proceed to limb (ii) and determine the
application by applying the tilted balance for which it provided and section 38(6) of
the 2004 Act (post, paras 38, 39, 40, 45).

Further guidance on the application of paragraph 11 of the NPPF (post, paras
39, 45).

Forest of Dean District Council v Secretary of State for Communities and Local
Government [2016] PTSR 1031 considered.

(2) That paragraph 172 of the NPPE read as a whole and in context, required
“great weight” to be given to the conservation and enhancement of landscapes and
scenic beauty; that the clear and obvious implication was that if a proposal harmed
those objectives, great weight was to be given to the decision-maker’s assessment
of the nature and degree of harm, and thus the policy increased the weight to be
given to that harm; that in a simple case where there would be harm to an area of
outstanding natural beauty but no countervailing benefits, the effect of giving great
weight to what might otherwise be assessed as a relatively modest degree of harm
might be sufficient as a matter of planning judgment to amount to a reason for refusal
of planning permission, when, absent that policy, that might not be the case; that
where there were also countervailing benefits, the issue for the decision-maker was
whether those benefits outweighed the harm assessed, the significance of the latter
being increased by the requirement to give “great weight” to it; that that connoted a
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simple planning balance which was so obvious that there was no interpretive or other
legal requirement for it to be mentioned expressly in the policy, it being necessarily
implicit in the application of the policy and a matter of planning judgment; that the
great weight to be attached to the assessed harm to an AONB was capable of being
outweighed by the benefits of a proposal, so as to overcome what would otherwise be
a reason for refusal; that, interpreted in that straightforward, practical way, the first
part of paragraph 172 of the NPPF was capable of sustaining a clear reason for refusal
in the context of paragraph 11(d)(i) and was also capable of sustaining a freestanding
reason for refusal in general development control in AONBs, National Parks and the
Broads; that there was no legal justification for the claimant’s suggested requirement
that a policy had to be linguistically self-contained in order to qualify as a policy to
be applied under limb (i) of paragraph 11(d) of the NPPF; and that, accordingly, the
first part of paragraph 172 of the NPPF, properly interpreted, qualified as a policy to
be applied under limb (i) (post, paras 51-53, 60, 63).

East Staffordshire Borough Council v Secretary of State for Communities and
Local Government [2018] PTSR 88, CA applied.

The following cases are referred to in the judgment:

Canterbury City Council v Secretary of State for Communities and Local Government
[2018] EWHC 1611 (Admin); [2019] PTSR 81

East Staffordshire Borough Council v Secretary of State for Communities and Local
Government [2017] EWCA Civ 893; [2018] PTSR 88, CA

Forest of Dean District Council v Secretary of State for Communities and Local
Government [2016] EWHC 421 (Admin); [2016] PTSR 1031

Hopkins Homes Ltd v Secretary of State for Communities and Local Government
[2017] UKSC 37; [2017] PTSR 623;[2017] 1 WLR 1865; [2017] 4 All ER 938,
SC(E)

R (Mansell) v Tonbridge and Malling Borough Council [2017] EWCA Civ 1314;
[2019] PTSR 1452, CA

R (Watermead Parish Council) v Aylesbury Vale District Council [2017] EWCA Civ
152; [2018] PTSR 43, CA

St Modwen Developments Ltd v Secretary of State for Communities and Local
Government [2017] EWCA Civ 1643; [2018] PTSR 746, CA

Tesco Stores Ltd v Dundee City Council (Asda Stores Ltd intervening) [2012] UKSC
13;[2012] PTSR 983, SC(Sc)

The following additional cases were cited in argument or referred to in the skeleton
arguments:

Bloor Homes East Midlands Ltd v Secretary of State for Communities and Local
Government [2014] EWHC 754 (Admin); [2017] PTSR 1283

Horada v Secretary of State for Communities and Local Government [2016] EWCA
Civ 169; [2016] PTSR 1271; [2017] 2 All ER 86, CA

Telford and Wrekin Borough Council v Secretary of State for Communities and Local
Government [2016] EWHC 3073 (Admin)

APPLICATION under section 288 of the Town and Country Planning Act
1990

By a CPR Pt 8 claim form the claimant, Monkhill Ltd, applied under
section 288 of the Town and Country Planning Act 1990 to quash the
decision dated 10 January 2019 of an inspector appointed by the first
defendant, the Secretary of State for Housing, Communities and Local
Government, dismissing the claimant’s appeal against the decision of the
second defendant local planning authority, Waverley Borough Council,
refusing planning permission for residential development on land at
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Longdene House, Hedgehog Lane, Haslemere, Surrey, much of which lay
within a designated area of outstanding natural beauty (“AONB”) and
the remainder of which was designated as an area of great landscape
value. The ground of challenge was that the inspector had erred in law in
concluding that the application of policies in the National Planning Policy
Framework (2018) (“NPPF”) that protected areas or assets of particular
importance provided a clear reason for refusing the development proposed,
so as to engage paragraph 11(d)(i) and displace the presumption in favour
of sustainable development; and in particular (1) that a policy could not fall
within paragraph 11(d)(i) of the NPPF unless it was expressed in language
the application of which was capable of providing a clear reason for refusal,
and (2) that the first part of paragraph 172 of the NPPE upon which the
inspector had relied, was not a policy falling within the scope of paragraph
11(d)(i).
The facts are stated in the judgment, post, paras 5-7, 12-28.

Charles Banner QC and Matthew Fraser (instructed by Penningtons
Manches llp) for the claimant.

Richard Moules (instructed by Treasury Solicitor) for the Secretary of
State.

The local planning authority did not appear and was not represented.

The court took time for consideration.
24 July 2019. HOLGATE ] handed down the following judgment.
Introduction

1 This claim raises important issues about the interpretation of the
presumption in favour of sustainable development for decision-taking
in paragraph 11(d) of the National Planning Policy Framework (2018)
(“NPPF?”). The challenge brought by the claimant, Monkhill Ltd, asks the
court to consider how paragraph 11(d)(i) should be interpreted so as to
determine which policies in the NPPF fall within its scope. This in turn raises
an important issue about the interpretation of paragraph 172 of the NPPF in
relation to development in an area of outstanding natural beauty (“AONB”),
or a National Park, or the Broads.

2 Paragraph 11 of the NPPF (in so far as relevant) provides:

“Plans and decisions should apply a presumption in favour of
sustainable development.”

“For decision-taking this means: (c¢) approving development
proposals that accord with an up-to-date development plan without
delay; or (d) where there are no relevant development plan policies, or
the policies which are most important for determining the application
are out-of-date [footnote 7], granting permission unless: (i) the
application of policies in this Framework that protect areas or assets
of particular importance provides a clear reason for refusing the
development proposed [footnote 6]; or (ii) any adverse impacts of doing
so would significantly and demonstrably outweigh the benefits, when
assessed against the policies in this Framework taken as a whole.”
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Paragraph 11(d)(ii) is often referred to as the “tilted balance”.

3 In summary, the effect of footnote 7 is that where a local planning
authority is unable to demonstrate a five-year supply of deliverable housing
sites in accordance with paragraph 73 of the NPPE, or where the housing
delivery test indicates that the delivery of housing was substantially below
(that is less than 75% of) the housing requirement over the previous
three years, “the policies which are most important for determining the
application” are deemed to be “out-of date”, so that the presumption in
favour of sustainable development applies and planning permission should
be granted unless either limb (i) or limb (ii) is satisfied.

4 Footnote 6 explains that the policies in limb (i) are:

“those in this Framework (rather than those in development plans)
relating to: habitats sites (and those sites listed in paragraph 176) and/
or designated as Sites of Special Scientific Interest; land designated
as Green Belt, Local Green Space, an Area of Outstanding Natural
Beauty, a National Park (or within the Broads Authority) or defined as
Heritage Coast; irreplaceable habitats; designated heritage assets (and
other heritage assets of archaeological interest referred to in footnote
63); and areas at risk of flooding or coastal change.”

5 The claimant applies under section 288 of the Town and Country
Planning Act 1990 to quash the decision of the first defendant’s inspector
given by a letter dated 10 January 2019 dismissing its appeal against the
refusal of planning permission by the second defendant, Waverley Borough
Council. The appeal arose from an application for planning permission to
redevelop land at Longdene House, Hedgehog Lane, Haslemere, Surrey.
The application was in two parts: first, outline planning permission for
the erection of up to 28 new dwellings and the demolition of two
existing dwellings, glasshouses and outbuildings; and second, full planning
permission for the change of use and refurbishment of Longdene House from
office (Class Bla) to residential (Class C3) to provide a new dwelling.

6 The appeal site comprised Longdene House, a Victorian dwelling
currently in use as offices, its gardens and adjoining fields. Access is gained
from Hedgehog Lane via a private driveway along a tree-lined avenue. The
hybrid planning application related to four areas of the appeal site. Area A
is to the north of the driveway. It is an open field, except for a small wooden
storage building, and is used to raise horses. Outline planning permission
was sought to build 25 dwellings on Area A. In Area B outline permission
was sought for the replacement of a pair of semi-detached cottages in Area B
with two dwellings. Area C comprised Longdene House. This was the subject
of an application for full planning permission for change of use to a single
dwelling with a detached garage. Within Area D, which includes the existing
glass houses, it was proposed to erect one dwelling. The submitted plans
showed that the other fields within the site would remain undeveloped.

7 The majority of Area A and all parts of Areas B, C and D lie within
the Surrey Hills AONB. The remaining part of Area A is designated as an
area of great landscape value (“AGLV”). The town centre of Haslemere lies
about 1-3 kilometres from the site.
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NPPF policy on AONBs, National Parks and the Broads

8 Paragraph 172 of the NPPF sets out the policy on development in
AONBs, National Parks and the Broads. The first part of the policy applies
to development generally within these designated areas and provides:

“Great weight should be given to conserving and enhancing
landscape and scenic beauty in National Parks, the Broads and Areas of
Outstanding Natural Beauty, which have the highest status of protection
in relation to these issues. The conservation and enhancement of wildlife
and cultural heritage are also important considerations in these areas,
and should be given great weight in National Parks and the Broads. The
scale and extent of development within these designated areas should
be limited.”

9 The second part of paragraph 172 applies solely to “major
development”. Footnote 55 explains that for the purposes of paragraphs
172-173 (paragraph 173 being a similar policy concerned with areas defined
as Heritage Coast):

“whether a proposal is ‘major development’ is a matter for the
decision-maker, taking into account its nature, scale and setting, and
whether it could have a significant adverse impact on the purposes for
which the area has been designated or defined.”

That explanation raises essentially a matter of planning judgment for the
decision-maker.

10 The development control policy applicable to major development in
an AONB, National Park or the Broads is:

“Planning permission should be refused for major development
[footnote 55] other than in exceptional circumstances, and where it
can be demonstrated that the development is in the public interest.
Consideration of such applications should include an assessment of:
(a) the need for the development, including in terms of any national
considerations, and the impact of permitting it, or refusing it, upon the
local economy; (b) the cost of, and scope for, developing outside the
designated area, or meeting the need for it in some other way; and (c) any
detrimental effect on the environment, the landscape and recreational
opportunities, and the extent to which that could be moderated.”

11 It was common ground between the claimant and the second defendant
that the proposal in this case did not constitute a “major development”.
The inspector reached the same conclusion in para 31 of his decision letter
(DL31).

The decision letter

12 The inspector stated in DL6 that one of the main issues to be
determined was whether the proposal would cause “material harm to the
intrinsic character, beauty and openness of the countryside beyond the Green
Belt, the AONB and the AGLV” as a result of its urbanising impact and harm
to the landscape character. He dealt with that issue between D118 and DL33.
Between DL34 and DL37 he addressed issues concerning highway safety,
which had been raised not by the second defendant but by local residents.
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In DL37 the inspector concluded that any resultant harm to highway safety
should not weigh significantly against the proposal. He added:

“residual cumulative impacts on the road network would not be
severe, and any increased risk to highway safety would fall far short
of an unacceptable impact which would, in accordance with the
Framework, justify preventing the development on highway grounds.”

13 In DL38-DL42, the inspector dealt with housing land supply.
In DL41, he concluded:

“I find that the housing land supply here would be between 3:37 and
4-6 years. There is not enough information about individual sites for me
to assess where within this range the current supply falls. Nevertheless,
this is a significant shortfall.”

14 In DL42, the inspector continued:

“The additional dwellings from the proposed development would
make a significant contribution to the supply of housing in Haslemere.
The provision of ten affordable dwellings would be particularly
important in providing for local needs and would comply with LPP1
policy AHN1. Given the housing land supply situation and the degree
of shortfall, these are benefits which will be given significant weight in
the planning balance.”

15 Between D143 and D145, the inspector dealt with “other matters”.
In DL43, he concluded that the proposal, whether alone or in combination
with other developments, would not be likely to have a significant effect on
the Wealden Heath Special Protection Area and therefore no appropriate
assessment was required. In DL44, the inspector identified employment
benefits and ecological benefits to which he attributed moderate weight in the
planning balance. In DL4S, the inspector explained that other matters raised
in evidence, for example the claimant’s case that some development of AONB
land would inevitably be required to meet the housing need in Haslemere,
did not have any significant effect on his overall conclusions on the appeal.

Effect of the proposal on the character and appearance of the AONB

16 In DL18 the inspector agreed with the parties that the development
proposed in Areas B, C and D would conserve the landscape and scenic
beauty of the AONB. However, it was the effect of development proposed in
Area A which was in contention.

17 In DL19 the inspector referred to the “Guidelines for Landscape and
Visual Impact Assessment” and endorsed the agreement of the experts at
the inquiry that a distinction needed to be made between the impact of the
proposal on landscape character and its visual effects. On the latter aspect,
he accepted that Area A is well screened in views from public vantage points.

18 In DL26 the inspector described Area A as being bounded by trees,
some almost 20 metres in height. He concluded that the scope for siting
dwellings so as to minimise the potential harm to nearby trees would be
limited and in the long term there was likely to be further harm through
pressure from future occupiers of the proposed development to cut or lop
trees to overcome adverse impacts on residential amenity.
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19 In DL27 the inspector stated:

“The tall trees along the driveway adjoining Area A are a significant
feature of the local landscape and are visible from vantage points in
the wider area. If pressure from owners/occupiers resulted in their loss
or cutting back that would harm the local distinctiveness of the area.
In coming to this finding I have had regard to the pattern of development
in Haslemere, where many dwellings are set within mature vegetation,
often on sloping sites. But it seems to me that within this part of the
AONB the loss or diminution of such a significant landscape feature
would harm the character and appearance of the area.”

20 The inspector’s conclusion on visual impact in DL30 was: “Given the
limited visibility into the site from public vantage points, but having regard
to the visual significance of the avenue of trees, I consider that the proposal
would have an adverse visual effect of minor/moderate significance.”

21 As for the effect of the development on landscape character, in DL20
the inspector rejected the claimant’s suggestion that the only issue concerned
the effect of the proposal on the landscape character of the appeal site itself.
He stated that the “area of landscape that needs to be covered in assessing
landscape effects should include the site itself and the full extent of the
wider landscape around it which the proposed development may influence
in a significant manner”. He considered that this area included at least the
grounds of Longdene House and that the tree-lined approach through open
countryside to what had been a country house with some parkland features
“makes an important contribution to the landscape and character of this
part of the AONB”. In DL21 the inspector said that in his judgment “the
proposed residential development of Area A would introduce an urban form
of development and associated activity into a countryside location, resulting
in a loss of openness and local distinctiveness”. He also had concerns about
the proposals for access and landscaping on landscape character.

22 In DL28 the inspector referred to concerns about the urbanising
impact of the proposed cul-de-sac development. He judged that the “urban
road configuration proposed for Area A would not accord with its location
within the setting of a former country house in this part of the AONB” which
he described as “rural”. In DL29 the inspector explained why he considered
the proposals to be in conflict with paragraphs 127 and 130 of the NPPE.

23 In DL30 the inspector said: “Taking all the above into account I find
that the scheme would have an adverse effect on the landscape character of
the area, not just for the site itself, of major significance.”

24 In DL31 the inspector concluded that although the development
proposals did not amount to “major development” in the AONB,
nevertheless, “the proposal would be likely to result in harm of major
significance to landscape character” and “of minor/moderate significance
to visual amenity”. “This would result in significant overall harm to the
character and appearance of the area.”

25 In DL33 the inspector said in relation to this main issue:

“I consider that the outline proposal, with the submitted access and
landscaping details, would be likely to result in a scheme that had a
significant adverse effect on the character and appearance of the area.
This would not conserve or enhance the landscape and scenic beauty
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of the AONB. The resultant harm, in accordance with the Framework,
should be given great weight in the planning balance.”

He also explained why these conclusions led to the proposal being in conflict
with policies in the local plan which he found to be consistent with the NPPFE.

26 The inspector set out his overall conclusions in DL46-DL51. In D146,
he accepted that the proposals gain some support from development plan
policies to provide housing in Haslemere, to increase the supply of affordable
housing and to enhance biodiversity. On the other hand, he concluded that
the proposals would conflict with local plan policies for the protection of the
AONB and AGLYV, and also a countryside protection policy. He concluded
that the proposal would be contrary to the provisions of the development
plan taken overall. On that basis, he decided that paragraph 11(c) of the
NPPF did not apply because the proposal did not accord with an up-to-
date development plan. The claimant makes no challenge to this reasoning
in DL46.

27 In DL47 the inspector concluded that because the second defendant
could not demonstrate a five-year supply of deliverable housing sites,
paragraph 11(d) of the NPPF was engaged by virtue of footnote 7. He then
rejected the claimant’s contention that this proposal did not engage any
policies falling within the scope of paragraph 11(d)(i):

“In paragraph 11(d)(i), the reference to ‘protect’ has its ordinary
meaning to keep safe, defend and guard. It seems to me that that is
precisely what paragraph 172 seeks to achieve with respect to landscape
and scenic beauty in AONBs. This Framework policy for AONBs states
that they have a highest status of protection in relation to conserving
and enhancing landscape and scenic beauty, and that within AONBs the
scale and extent of development should be limited.”

28 The inspector’s conclusions in DL48-DL50 need to be quoted in full:

“48. Given my findings about the effects on the character and
appearance of the area, as set out above, I consider that applying
Framework policies for the AONB here provides a clear reason for
refusing the proposed development. So the provisions of paragraph
11(d)(i) disengage the tilted balance. Therefore, the planning balance in
this case is a straight or flat balance of benefits against harm.

“49. The appeal scheme would provide additional housing in
Haslemere, including affordable units, in an area of need. There would
also be some benefits to the local economy and to biodiversity. But in
my judgment these benefits would be outweighed by the harm to the
character and appearance of the area, along with the harm to the AONB
which attracts great weight. I find that the planning balance falls against
the proposal.

“50. The proposal would be contrary to the provisions of the
development plan taken as a whole. It would not gain support from the
Framework. There are no material considerations here which indicate
that the determination of the appeal should be other than in accordance
with the development plan.”

For these reasons the inspector dismissed the appeal.
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The issues in this claim

29 On behalf of the claimant, Mr Charles Banner QC and Mr Matthew
Fraser submitted that on a true interpretation:

(i) A policy cannot fall within paragraph 11(d)(i) of the NPPF unless it
is expressed in language the application of which is capable of providing a
clear reason for refusal.

(ii) The first part of paragraph 172 (see para 8 above) which applies to
development generally within an AONB, a National Park or the Broads, and
irrespective of whether it constitutes “major development” does not satisfy
the test in (i) above.

30 On behalf of the Secretary of State, Mr Richard Moules argued
against both submissions. He said that the way in which submission (i) was
developed involved putting an unwarranted gloss on paragraph 11(d)(i) of
the NPPFE. He pointed out that that provision refers to “policies” in the
plural, recognising that in some cases two or more “footnote 6” policies
may be engaged. Where that is so, a decision-maker is entitled to treat the
combined application of those policies as providing a “clear reason” for
refusing planning permission, even if the separate application of each policy
would not provide freestanding reasons for refusal.

31 Nevertheless, he recognised that in a case where a proposal engages
only one “footnote 6” policy, then it is necessarily implicit that paragraph
11(d)(i) cannot be used to overcome the presumption in favour of sustainable
development unless that policy is capable of sustaining a reason for refusal.
The argument during the hearing focused on what type of language is
sufficient for that purpose.

32 In relation to submission (ii), Mr Moules submits that, when properly
understood and applied, the first part of paragraph 172 of the NPPF is
capable of sustaining a clear and independent reason for refusal of a planning
application.

33 The claimant accepts that the second part of paragraph 172,
concerning proposals for “major development” (see para 10 above), qualifies
as a policy falling within paragraph 11(d)(i) of the NPPE. The claimant’s
argument is therefore limited to the first part of paragraph 172. It also
became clear during the hearing that Mr Banner accepts that, on his
submissions, this passage is the only policy in the NPPF dealing with subjects
listed in footnote 6 that would not qualify as a policy within paragraph 11(d)
(i). In a nutshell, his submission is that the first part of paragraph 172 does
not so qualify because it does no more than specify a degree of weight, namely
“great weight”, that should be applied to one factor, namely “conserving and
enhancing landscape and scenic beauty” in the designated areas.

34 If Mr Banner’s interpretation of the first part of paragraph 172 of
the NPPF is correct, it is common ground that the inspector’s decision must
be quashed. This is because the inspector decided that the presumption in
favour of sustainable development was overcome by relying solely upon
limb (i) and by applying that test solely to the first part of paragraph 172.
Mr Banner accepts that the first part of paragraph 172 could properly have
been taken into account under limb (ii) of paragraph 11(d), as the alternative
route by which the presumption in favour of sustainable development may be
overcome. But, it is plain that the inspector did not apply limb (ii). Although
the inspector did apply section 38(6) of the Planning and Compulsory
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Purchase Act 2004 in this case (about which no complaint is, or could be,
made), it is plain that he applied only limb (i) and not limb (ii).

35 The issue about the interpretation and effect of the first part of
paragraph 172 of the NPPF only arises in the present case because the
local planning authority was unable to demonstrate a five-year housing
land supply and this was the only policy relied upon to overcome the
presumption in favour of sustainable development. Understandably the
claimant’s argument is targeted at the way in which this particular appeal
was determined under paragraph 11(d)(i). However, it will readily be
appreciated that Mr Banner’s submission about the meaning and effect of
paragraph 172 goes far beyond his client’s appeal or even the application of
paragraph 11(d)(i). It affects the application of paragraph 172 of the NPPF
generally in AONBs, National Parks or the Broads, certainly where “major
development” is not proposed. If Mr Banner’s submission is correct, then, as
he accepted during the hearing, it would follow that a breach of the first part
of paragraph 172 of the NPPF could never by itself support a freestanding
reason for refusal. It could only be one consideration along with others in
an overall planning balance.

36 This outcome would have a serious effect on the determination
of relatively common, straightforward cases where the only material
consideration is the harmful impact of the proposal on the landscape and
scenic beauty of the designated area, or alternatively that impact has to be
weighed against any benefits of the proposal. In such cases the harm to
the landscape resulting from a single development proposal may sometimes
be less than substantial, but the importance attached to protection in an
AONB, for example, may enable the planning authority to refuse planning
permission and to resist incremental or “creeping” change to the character
of such an area resulting from the cumulative effect of multiple small
developments. Such developments might typically include the building of a
single dwelling, or an extension to an existing property, or the construction of
small business development generating economic benefits. This issue would
also arise where local policy in the development plan simply followed the
approach set out in paragraph 172 of the NPPE Policies of the kind set out in
that paragraph have existed in one form or another for many years and must
have been applied on countless occasions in areas where special protection
is given to the landscape. So, it is surprising that the issue in this challenge
has not arisen before.

Legal principles on the interpretation of planning policy

37 The principles governing the interpretations of planning policy have
been set out in a number of authorities, including Tesco Stores Ltd v
Dundee City Council (Asda Stores Lid intervening) [2012] PTSR 983;
Hopkins Homes Ltd v Secretary of State for Communities and Local
Government [2017] PTSR 623; East Staffordshire Borough Council v
Secretary of State for Communities and Local Government [2018] PTSR 88;
R (Mansell) v Tonbridge and Malling Borough Council [2019] PTSR 1452; St
Modwen Developments Ltd v Secretary of State for Communities and Local
Government [2018] PTSR 746; Canterbury City Council v Secretary of State
for Communities and Local Government [2019] PTSR 81.

38 The principles are well known and do not need to be rehearsed in this
judgment. For the present case I would simply emphasise that NPPF policies
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of the kind we are dealing with are to be interpreted in a straightforward
manner and on the basis that their purpose is to guide or shape practical
decision-making.

The interpretation of paragraph 11 of the NPPF

39 I am grateful for counsel’s written and oral submissions, which I found
to be of great assistance. It became clear during the course of the hearing
that they were agreed on a number points to do with the interpretation and
effect of paragraphs 11 and 12 of the NPPF, forming part of the context for
the arguments for and against the ground of challenge. Taking those agreed
points into account, it would be helpful to summarise my understanding of
the meaning and effect of this part of the NPPE before going on to consider
the legal challenge in this case:

(1) The presumption in favour of sustainable development in paragraph
11 does not displace section 38(6) of the 2004 Act. A planning application
or appeal should be determined in accordance with the relevant policies of
the development plan unless material considerations indicate otherwise.

(2) Subject to section 38(6), where a proposal accords with an up-
to-date development plan, taken as a whole, then, unless other material
considerations indicate otherwise planning permission should be granted
without delay (paragraph 11(c)).

(3) Where a proposal does not accord with an up-to-date development
plan, taken as a whole, planning permission should be refused unless material
considerations indicate otherwise (see also paragraph 12).

(4) Where there are no relevant development plan policies, planning
permission should be granted unless either limb (i) or limb (ii) is satisfied.

(5) Where there are relevant development plan policies, but the
most important for determining the application are out-of-date, planning
permission should be granted (subject to section 38(6)) unless either limb (i)
or limb (ii) is satisfied.

(6) Because paragraph 11(d) states that planning permission should be
granted unless the requirements of either alternative is met, it follows that if
either limb (i) or limb (ii) is satisfied, the presumption in favour of sustainable
development ceases to apply. The apphcatlon of each limb is essentially a
matter of planning judgment for the decision-maker.

(7) Where more than one “footnote 6” policy is engaged, limb (i)
is satisfied, and the presumption in favour of sustainable development
overcome, where the individual or cumulative application of those policies
produces a clear reason for refusal;

(8) The object of expressing limbs (i) and (ii) as two alternative means
by which the presumption in favour of granting permission is overcome (or
disapplied) is that the tilted balance in limb (ii) may not be relied upon
to support the grant of permission where a proposal should be refused
permission by the application of one or more “footnote 6” policies. In this
way paragraph 11(d) prioritises the application of “footnote 6” policies for
the protection of the relevant “areas or assets of particular importance”.

(9) It follows that where limb (i) is engaged, it should generally be applied
first before going on to consider whether limb (ii) should be applied.

(10) Under limb (i) the test is whether the application of one or
more “footnote 6 policies“ provides a clear reason for refusing planning
permission. The mere fact that such a policy is engaged is insufficient to
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satisfy limb (i). Whether or not limb (i) is met depends upon the outcome
of applying the relevant “footnote 6” policies (addressing the issue on
paragraph 14 of NPPF 2012 which was left open in R (Watermead Parish
Council) v Aylesbury Vale District Council [2018] PTSR 43, para 45 and
subsequently resolved in East Staffordshire [2018] PTSR 88, para 22(2)).

(11) Limb (i) is applied by taking into account only those factors which
fall within the ambit of the relevant “footnote 6” policy. Development plan
policies and other policies of the NPPF are not to be taken into account in the
application of limb (i): see footnote 6. (I note that this is a narrower approach
than under the corresponding limb in paragraph 14 of the NPPF 2012: see
eg Lord Gill in Hopkins [2017] PTSR 623, para 85).

(12) The application of some “footnote 6” policies (eg Green Belt)
requires all relevant planning considerations to be weighed in the balance.
In those cases because the outcome of that assessment determines whether
planning should be granted or refused, there is no justification for applying
limb (ii) in addition to limb (i). The same applies where the application of
a legal code for the protection of a particular area or asset determines the
outcome of a planning application (see, for example, the Conservation of
Habitats and Species Regulations 2010 (S 2010/490) in relation to European
protected sites).

(13) In other cases under limb (ii), the relevant “footnote 6” policy may
not require all relevant considerations to be taken into account. For example,
paragraph 196 of the NPPF requires the decision-maker to weigh only the
“less than substantial harm” to a heritage asset against the “public benefits”
of the proposal. Where the application of such a policy provides a clear
reason for refusing planning permission, it is still necessary for the decision-
maker to have regard to all other relevant considerations before determining
the application or appeal: section 70(2) of the 1990 Act, as amended, and
section 38(6) of the 2004 Act. But that exercise must be carried out without
applying the tilted balance in limb (ii), because the presumption in favour of
granting permission has already been disapplied by the outcome of applying
limb (i). That is the consequence of the decision-making structure laid down
in paragraph 11(d) of the NPPFE.

(14) There remains the situation where the application of limb (i) to
a policy of the kind referred to in (13) does not provide a clear reason
for refusal. The presumption in favour of sustainable development will not
so far have been disapplied under limb (i) and it remains necessary to
strike an overall planning balance (applying also section 38(6)). Because the
presumption in favour of granting planning permission still remains in play,
it is relevant, indeed necessary, to apply the alternative means of overcoming
that presumption, namely limb (ii). This is one situation where the applicant
for permission is entitled to rely upon the “tilted balance”.

(15) The other situation where the applicant has the benefit of the “tilted
balance” is where no “footnote 6” policies are engaged and therefore the
decision-maker proceeds directly to limb (ii).

40 Applicants for planning permission may object that under this analysis
of paragraph 11(d), the availability of the tilted balance is asymmetric. Where
a proposal fails the test in limb (i), the tilted balance in limb (ii) is not applied
at all. In other words, the tilted balance in limb (ii) may only be applied where
the proposal either passes the test in limb (i) (and there still remain other
considerations to be taken into account), or where limb (i) is not engaged at
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all. This analysis is wholly unobjectionable as a matter of law. It is simply the
ineluctable consequence of the Secretary of State’s policy expressed through
the language and structure of paragraph 11(d).

41 The current version of the NPPF should be capable of being
understood and applied without needing to make textual comparisons with
the 2012 version. But in this case reference has been made to decisions on
the earlier NPPF, notably the decision of Coulson | in Forest of Dean District
Council v Secretary of State for Communities and Local Government [2016]
PTSR 1031. I note that at paras 36-37 the judge dealt with the relationship
between limbs (i) and (ii) (which appeared in the NPPF 2012 but in the
reverse order). He indicated that if a proposal passed the test corresponding
to what is now limb (i), then the “broader review” under limb (ii) should
take place. But that was in the context of a limb (i) assessment where the
relevant “restrictive” policy required only some and not all relevant planning
considerations to be taken into account at that stage: see para 36 and the
submissions of Mr Gwion Lewis for the Secretary of State at para 16. The
analysis I have set out above is entirely consistent with what was said by
Coulson J in Forest of Dean. The judge did not go any further. In particular,
he is not to be taken as having suggested that limb (ii) should be applied in
all cases, whether or not a proposal overcomes objections under limb (i).

42 The above analysis is also consistent with the written submissions by
Mr Lewis in the previous section 288 claim justifying the Secretary of State’s
decision to submit to an order quashing the decision dated 4 September 2017
of a different inspector on this same planning appeal.

43 Any suggestion that because limb (ii) falls to be applied where a
development passes limb (i), it follows that limb (ii) should also be applied
where a proposal fails limb (i) involves false logic. It has nothing to do with
the way in which paragraph 11(d) of the NPPF 2018 has been structured
and drafted.

44 In the present case Mr Banner did not fall into that trap. He rightly
accepted that if the first part of paragraph 172 of the NPPF qualifies as
a “footnote 6” policy, (a) the claimant could not challenge the inspector’s
judgment reached on the application of limb (i), and (b) the proposal having
failed that limb, it would have been improper for the inspector then to have
applied limb (ii). Mr Banner accepted that if the inspector had been entitled
as a matter of law to determine the limb (i) issue as he did, he did not err in
law by not applying or addressing limb (ii). I agree with Mr Banner’s analysis
on this point.

45 The following practical summary may assist practitioners in the field,
so long as it is borne in mind that this does not detract from the more detailed
analysis set out above:

e It is, of course, necessary to apply section 38(6) in any event.

o If the proposal accords with the policies of an up-to-date development
plan taken as a whole, then unless other considerations indicate otherwise,
planning permission should be granted without delay (paragraph 11(c) of
the NPPF).

e If the case does not fall within paragraph 11(c), the next step is
to consider whether paragraph 11(d) applies. This requires examining
whether there are no relevant development plan policies or whether the most
important development plan policies for determining the application are out-
of-date.
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e If paragraph 11(d) does apply, then the next question is whether one
or more “footnote 6” policies are relevant to the determination of the
application or appeal (limb (i)).

e If there are no relevant “footnote 6 policies so that limb (i) does
not apply, the decision-taker should proceed to limb (ii) and determine the
application by applying the tilted balance (and section 38(6)).

e If limb (i) does apply, the decision-taker must consider whether the
application of the relevant “footnote 6” policy (or policies) provides a clear
reason to refuse permission for the development.

e If it does, then permission should be refused (subject to applying
section 38(6) as explained in para 39(11)—(12) above). Limb (ii) is irrelevant
in this situation and must not be applied.

e If it does not, then the decision-taker should proceed to limb (ii) and
determine the application by applying the tilted balance (and section 38(6)).

Whether the first part of paragraph 172 of the NPPF is a policy falling
within the scope of paragraph 11(d)(i) of the NPPF

46 Mr Banner relied upon the effect of the NPPF that where limb
(i) is engaged and is satisfied (ie the proposal fails to pass that test),
the “tilted balance” in limb (ii) is, as he put it, disapplied: see para 20
of the claimant’s statement of facts and grounds. He submitted that this
consequence underscores the importance of adopting the correct approach
for determining which policies may be relied upon under limb (i).

47 Mr Banner submitted that in a case such as the present one, where the
application of limb (i) was applied to a single “footnote 6” policy: “For a
policy in the NPPF to provide a ‘clear reason’ for refusal, it has to impose
a self-contained balancing exercise or test, eg exceptional circumstances or
very special circumstances.” (Para 27 of the statement of facts and grounds.)
He went on to say that the first part of paragraph 172 of the NPPF fails
to satisfy that test because it merely requires “great weight” to be given to
conserving and enhancing landscape and scenic beauty.

48 Essentially the same point was advanced in para 8 of the claimant’s
skeleton, albeit in slightly different language:

“a policy which simply specifies a degree of weight to one particular
factor is not capable of itself of providing a ‘clear reason for refusal’,
since whether planning permission should be refused or allowed requires
a balancing of all the considerations in favour and against the proposed
development. The application of a policy is only capable of providing
a ‘clear reason for refusal” without proceeding to the application of the
tilted balance in NPPF paragraph 11(d)(ii) if that policy itself provides—
in terms—that permission should (or should normally) be refused unless
certain requirements or criteria are met.”

49 Mr Banner accepts that the second part of paragraph 172 dealing with
“major development” meets his suggested test because it not only specifies
factors to be taken into account, but also states that permission should
be refused “other than in exceptional circumstances and where it can be
demonstrated that the development is in the public interest”. Mr Banner
submits that this “major development” policy qualifies to be applied under
limb (i) because it refers to the carrying out of a balancing exercise and
contains provisions which “constrain” how “the pros and cons” of a
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proposal are to be weighed against each other in that exercise. By contrast,
Mr Banner submits that the first part of paragraph 172 does not qualify
under limb (i) because it does not state any test for a balancing exercise,
and therefore cannot provide a clear reason for refusing the development
proposed.

50 I do not accept these submissions which, with respect, are far too
legalistic and fail to interpret the NPPF in a practical, straightforward way
capable of being operated by decision-makers up and down the country.

51 It is necessary to read the policy in paragraph 172 as a whole and in
context. Paragraph 170 requires planning decisions to protect and enhance
valued landscapes in a manner commensurate with their statutory status and
any qualities identified in the development plan. Paragraph 172 points out
that National Parks, the Broads and AONBs have “the highest status of
protection” in relation to the conservation and enhancement of landscapes
and scenic beauty. Not surprisingly, therefore, paragraph 172 requires “great
weight” to be given to those matters. The clear and obvious implication is
that if a proposal harms these objectives, great weight should be given to the
decision-maker’s assessment of the nature and degree of harm. The policy
increases the weight to be given to that harm.

52 Plainly, in a simple case where there would be harm to an AONB but
no countervailing benefits, and therefore no balance to be struck between
“pros and cons”, the effect of giving great weight to what might otherwise
be assessed as a relatively modest degree of harm, might be sufficient as a
matter of planning judgment to amount to a reason for refusal of planning
permission, when, absent that policy, that might not be the case. But where
there are also countervailing benefits, it is self-evident that the issue for the
decision-maker is whether those benefits outweigh the harm assessed, the
significance of the latter being increased by the requirement to give “great
weight” to it. This connotes a simple planning balance which is so obvious
that there is no interpretive or other legal requirement for it to be mentioned
expressly in the policy. It is necessarily implicit in the application of the policy
and a matter of planning judgment. The “great weight” to be attached to the
assessed harm to an AONB is capable of being outweighed by the benefits of
a proposal, so as to overcome what would otherwise be a reason for refusal.

53 Interpreted in that straightforward, practical way, the first part of
paragraph 172 of the NPPF is capable of sustaining a clear reason for refusal,
whether in the context of paragraph 11(d)(i) or, more typically where that
provision is not engaged, in the general exercise of development management
powers.

54 Furthermore, there is no proper distinction to be drawn between
the first part of paragraph 172 and other NPPF policies which Mr Banner
accepted qualify as policies to be applied under limb (i), notably paragraphs
173 and 196 of the NPPE

55 Paragraphs 173 of the NPPF dealing with the Heritage Coast provides:

“Within areas defined as Heritage Coast (and that do not already
fall within one of the designated areas mentioned in paragraph 172),
planning policies and decisions should be consistent with the special
character of the area and the importance of its conservation. Major
development within a Heritage Coast is unlikely to be appropriate,
unless it is compatible with its special character.”
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56 The first sentence of paragraph 173 provides only two criteria for the
determination of planning applications: consistency with the character of the
Heritage Coast area and the conservation objective, and “the importance”,
the weight, to be attached to that objective. On the claimant’s argument,
there is no express reference to a balance or to how any balancing exercise
should be carried out. But the straightforward, common sense understanding
of this policy is that development which is inconsistent with the character of
a Heritage Coast area is harmful, the nature and degree of any harm being
a matter of judgment in each case, and that conflict with the conservation
objective is to be weighed as an “important” factor. Conclusions of this kind
may sustain a reason for refusal. But, of course, it must go without saying
that any countervailing factors, such as benefits of the proposal, must be
taken into account, to see whether they outweigh the harm to the character
of the area and the conservation objective.

57 Neither the express language of the first sentence, nor that of the
second sentence (dealing with “major development”), in paragraph 173 of
the NPPF come any closer to satisfying the test set by Mr Banner than the first
part of paragraph 172. Moreover, for the purpose of disapplying under limb
(i) the presumption in favour of sustainable development, there is no material
difference between paragraph 173 of the current NPPF and its predecessor,
paragraph 114 of the NPPF 2012, and so the analysis by Coulson J in Forest
of Dean [2016] PTSR 1031, paras 21-22 is analogous and lends further
support to my conclusion.

58 In the section of the NPPF dealing with the protection of heritage
assets, paragraph 196 (which is in the same terms as paragraph 134 of NPPF
2012) provides:

“Where a development proposal will lead to less than substantial
harm to the significance of a designated heritage asset, this harm should
be weighed against the public benefits of the proposal including, where
appropriate, securing its optimum viable use.”

59 This policy does not identify the weighting to be given to “less
than substantial harm” in the balance. Instead, the requirement to give
“considerable importance and weight” to the “less than substantial harm”
identified comes from section 66(1) of the Planning (Listed Buildings
and Conservation Areas) Act 1990, as amended. Even so, according to
Mr Banner’s argument, paragraph 196 fails to specify what the outcome of
striking the balance should be. But in my judgment, as with the first part of
paragraph 172 and also paragraph 173, the implication of these weighted
balances coming down one way or the other is obvious; planning permission
is either granted or refused.

60 Each of these polices involves the application of planning judgment
in a straightforward manner. As a matter of law, none of them lacks any
element necessary to found a freestanding reason for refusal of permission,
or to engage paragraph 11(d)(i) of the NPPE There is no legal justification
for Mr Banner’s suggested requirement that a policy must be linguistically
self-contained. The claimant’s argument does not accord with the precepts
in East Staffordshire [2018] PTSR 88, para 50. For these reasons, the main
ground of challenge must be rejected.

61 For completeness, I should mention Mr Banner’s submissions about
the effect of the claimant’s argument. Having accepted that the first part
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of paragraph 172 of the NPPF would be the only NPPF policy dealing
with a “footnote 6” subject which would fall outside the ambit of limb
(i), he went on to submit that it would nevertheless be dealt with under
limb (ii) (assuming that that provision is engaged). In other words, he says
that the “great weight” to be attached to the objectives of, for example,
an AONB, would still be taken into account as part of an overall planning
balance. As far as it goes, that submission is correct. However, the balance
under limb (ii) is tilted in favour of the grant of permission, which may run
in the opposite direction to the objectives of AONB policy. Furthermore,
that presumption is only overcome where the adverse impacts of granting
permission would “significantly and demonstrably outweigh” the benefits
of the proposal. I agree with Mr Moules that it is not a sensible reading
of paragraph 172 to treat only “major development” proposals as falling
within limb (i) and not lesser proposals. That kind of dichotomy is not to
be found in the Heritage Coast policies (paragraph 173) or elsewhere in the
application of paragraph 11(d) of the NPPF.

62 The claimant did plead a challenge to the adequacy of the reasons given
by the inspector in his decision letter as an alternative to the main ground of
challenge which I have already rejected. However, Mr Banner quite properly
confirmed that if the court should reject the main challenge in this claim, then
the reasons challenge would fall away, and he advanced no further argument
on the point. In these circumstances, I need say no more about this aspect.

Conclusions

63 For all these reasons the claim is dismissed. The first part of paragraph
172 of the NPPF qualifies as a policy to be applied under limb (i) of paragraph
11(d) of the NPPF; it is also capable of sustaining a freestanding reason for
refusal in general development control in AONBs, National Parks and the
Broads.

Application refused.

SALLY DOBSON, Barrister
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The Senior President of Tribunals:

Introduction

1. On many occasions since the National Planning Policy Framework (“the NPPF”) was first
published by the Government in March 2012 its provisions have had to be considered by
the courts. These cases have formed a large part of the work of the Planning Court since it
came into being in 2014. Several have come before this court. Two — Hopkins Homes Ltd.
v Secretary of State for Communities and Local Government [2017] 1 W.L.R. 1865 and
R. (on the application of Samuel Smith Old Brewery (Tadcaster)) v North Yorkshire
County Council [2020] UKSC 3 — have reached the Supreme Court. This is another in
that series. It invites the court to determine the meaning ofthe policy relating to
development in an Area of Outstanding Natural Beauty (“AONB”) in the revised version
of the NPPF published in July 2018, and the relationship of that policy to the
“presumption in favour of sustainable development”.

2. With permission granted by Flaux L.J., as he then was, the appellant, Monkhill Ltd.,
appeals against the order of Holgate J., dated 24 July 2019, dismissing its application
under section 288 of the Town and Country Planning Act 1990 for an order to quash the
decision of an inspector appointed by the first respondent, the Secretary of State for
Housing, Communities and Local Government, dismissing Monkhill’s appeal under
section 78 of the 1990 Act against the refusal of planning permission by the second
respondent, Waverley Borough Council, for a development of housing on land at
Longdene House, Hedgehog Lane in Haslemere. The proposal was to construct up to 29
dwellings in place of several existing buildings on the site, and for the change of use of
Longdene House to provide a new dwelling. Most of the site is in the Surrey Hills AONB.
The remainder is within an Area of Great Landscape Value (“AGLV”). The inspector’s
decision, in a decision letter dated 10 January 2019, was a re-determination of the section
78 appeal. The previous decision was quashed in April 2018.

3. Although the version of the NPPF published in July 2018 has now been superseded by a
further revised version published in February 2019, the policies we are concerned with
were reproduced in the same form, and I shall therefore refer to them in the present tense.

The issue in the appeal

4. Monkhill’s single ground ofappeal gives rise to one principal issue for us to decide:
whether the inspector was wrong to interpret the first sentence of paragraph 172 of the
NPPF, which says “great weight should be given to conserving and enhancing landscape
and scenic beauty” in an AONB, as a policy whose application is capable of providing “a
clear reason for refusing” planning permission under paragraph 11d)i of the NPPF.

Paragraph 11 of the NPPF

5. In chapter 2 of the NPPF, “Achieving sustainable development”, under the heading “The
presumption in favour of sustainable development”, paragraph 11 states in its relevant
part:
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“I1. Plans and decisions should apply a presumption in favour of sustainable
development.

For decision-taking this means:

c) approving development proposals that accord with an up-to-date
development plan without delay; or

d)  where there are no relevant development plan policies, or the policies which
are most important for determining the application are out-of-date’, granting
permission unless:

i. the application ofpolicies in this Framework that protect areas or
assets of particular importance provides a clear reason for refusing the
development proposed®; or

ii. any adverse impacts of doing so would significantly and demonstrably
outweigh the benefits, when assessed against the policies in this
Framework taken as a whole.”

Footnote 6 states:

““The policies referred to are those in this Framework (rather than those in
development plans) relating to: habitats sites (and those listed in paragraph 176)
and/or designated Sites of Special Scientific Interest; land designated as Green
Belt, Local Green Space, an [AONB], a National Park (or within the Broads
Authority) or defined as Heritage Coast; irreplaceable habitats; designated heritage
assets (and other heritage assets of archaeological interest referred to in footnote
63); and areas at risk of flooding or coastal change.”

Footnote 7 states:

“IThis includes, for applications involving the provision of housing, situations
where the local planning authority cannot demonstrate a five year supply of
deliverable housing sites ... .”

6. Paragraph 12 acknowledges that “[the] presumption in favour of sustainable development
does not change the statutory status of the development plan as the starting point for
decision making”.

7. The original policy for the “presumption in favour of sustainable development”, in
paragraph 14 of the 2012 version of the NPPF, was in different terms:

“14. At the heart of [the NPPF] is a presumption in favour of sustainable development,

which should be seen as a golden thread running through both plan- making and
decision-taking.
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For decision-taking this means:

e approving development proposals that accord with the development plan
without delay; and

e where the development plan is absent, silent or relevant policies are out-of-
date, granting permission unless:

— any adverse impacts of doing so would significantly and demonstrably
outweigh the benefits, when assessed against the policies in this
Framework taken as a whole; or

— specific policies in this Framework indicate development should be
restricted.””

Footnote 9 stated:

““For example, those policies relating to sites protected under the Birds and
Habitats Directives ... and/or designated as Sites of Special Scientific Interest;
land designated as Green Belt, Local Green Space, an Area of Outstanding Natural
Beauty, Heritage Coast or within a National park (or the Broads Authority);
designated heritage assets; and locations at risk of flooding or coastal erosion.”

Paragraph 172 of the NPPF

8.

In chapter 15 of the NPPF, “Conserving and enhancing the natural environment”,
paragraph 170 states that “[planning] policies and decisions should contribute to and
enhance the natural and local environment by ... a) protecting and enhancing valued
landscapes ... (in a manner commensurate with their statutory status or identified quality
in the development plan) ... .” The relevant statutory provision for Areas of Outstanding
Natural Beauty is in section 85(1) ofthe Countryside and Rights of Way Act 2000, which
provides that “[in] exercising or performing any functions in relation to, or so as to affect,
land in an area of outstanding natural beauty, a relevant authority shall have regard to the
purpose of conserving and enhancing the natural beauty of the area of outstanding natural
beauty”.

Paragraph 172 of the NPPF states:

“172. Great weight should be given to conserving and enhancing landscape and scenic
beauty in National Parks, the Broads and Areas of Outstanding Natural Beauty,
which have the highest status of protection in relation to these issues. The
conservation and enhancement of wildlife and cultural heritage are also important
considerations in these areas, and should be given great weight in National Parks
and the Broads. The scale and extent of development within these designated areas
should be limited. Planning permission should be refused for major development
other than in exceptional circumstances, and where it can be demonstrated that the
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development is in the public interest. Consideration of such applications should
include an assessment of:

a) the need for the development, including in terms of any national
considerations, and the impact of permitting it, or refusing it, upon the local
economy;

b) the cost of, and scope for, developing outside the designated area, or
meeting the need for it in some other way; and

c) any detrimental effect on the environment, the landscape and recreational
opportunities, and the extent to which that could be moderated.”

Footnote 55 states:

““>For the purposes of paragraphs 172 and 173, whether a proposal is “major
development” is a matter for the decision maker, taking into account its nature,
scale and setting, and whether it could have a significant adverse impact on the
purposes for which the area has been designated or defined.”

Paragraph 173 states:

“173. Within areas defined as Heritage Coast (and that do not already fall within one of
the designated areas mentioned in paragraph 172), planning policies and decisions
should be consistent with the special character of the area and the importance of
its conservation. Major development within a Heritage Coast is unlikely to be
appropriate, unless it is compatible with its special character.”

The inspector’s decision letter

11.

12.

13.

The council’s case before the inspector was based on its first reason for refusing planning
permission, which was that “the proposal, as a result of the urbanising impact and harm to
the landscape character would cause material harm to the intrinsic character, beauty and
openness ofthe Countryside beyond the Green Belt, the AONB and the AGLV”.

In his decision letter the inspector identified three main issues: first, “the effects ofthe
proposed development on ... [the] character and appearance of the area and the AONB”,
second, its effects on “highway safety”; and third, its effects on the “[supply] of housing
land” (paragraph 9). Having summarised the content of the relevant provisions ofthe
development plan, he referred to relevant policies in the NPPF, noting that “[paragraph]
11 of [the NPPF]... sets out how decisions should apply a presumption in favour of
sustainable development”, and paragraph 172 “provides that great weight should be given
to conserving and enhancing landscape and scenic beauty in AONBs which have the
highest status of protection in relation to these issues” (paragraph 15).

On the first main issue, the inspector found that although the proposal was not for “major
development” in the AONB, it “would result in significant overall harm to the character
and appearance of the area” (paragraph 31). His assessment led him to this conclusion (in
paragraph 33):
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14.

15.

16.

17.

“33. ... I consider that the outline proposal ... would be likely to result in a scheme
that had a significant adverse effect on the character and appearance of the area.
This would not conserve or enhance the landscape and scenic beauty of the
AONB. The resultant harm, in accordance with [the NPPF], should be given great
weight in the planning balance. The proposal would not safeguard the intrinsic
character ofthe countryside and so would be at odds with LPP1 Policy RE1. It
would also conflict with LPP1 Policy RE3 because it would not respect the
distinctive character of the landscape. LPP1 Policies RE1 and RE3 are consistent
with [the NPPF].”

On the second main issue he did “not consider that any ... harmto highway safety should
weigh significantly against the proposal” (paragraph 37).

On the third main issue he found that the “housing land supply ... would be between 3.37
years and 4.6 years”, which he described as a “significant shortfall” (paragraph 41). He
concluded that “{given] the housing land supply situation and the degree of shortfall”,
these additional dwellings, including affordable housing, were “benefits which should be
given significant weight in the planning balance” (paragraph 42).

In his “Conclusions”, taking into account the support it gained from development plan
policies favouring the provision of housing in Haslemere, the increase in the supply of
affordable housing and the enhancement ofbiodiversity, but also its conflict with plan
policies for the protection of the AONB, the AGLV and the countryside, the inspector
concluded that the proposal would be “contrary to the provisions of the development plan
taken as a whole”. Sub-paragraph c) in paragraph 11 of the NPPF did not apply, because
the proposal did “not accord with an up-to-date development plan” (paragraph 46).

His crucial conclusions, culminating in the dismissal of the appeal, followed (in
paragraphs 47 to 51):

“47. Thave found that [the council] cannot demonstrate a 5 year supply of deliverable
housing sites, and so paragraph 11d) is engaged by virtue of Footnote 7. Paragraph
11d) 1 refers to the application of [the] policies [of the NPPF] that protect areas or
assets of particular importance. The appellant argues that no such policies are
engaged in this case. I disagree. In paragraph 11d) 1. the reference to “protect” has
its ordinary meaning to keep safe, defend and guard. It seems to me that that is
precisely what paragraph 172 seeks to achieve with respect to landscape and
scenic beauty in AONBs. This ... policy [ofthe NPPF] for AONBs states that they
have the highest status of protection in relation to conserving and enhancing
landscape and scenic beauty, and that within AONBs the scale and extent of
development should be limited. The inclusion of AONBs in Footnote 6 brings into
play the whole of paragraph 172, not just that part which deals with major
development, as the appellant’s closing submissions seem to imply.

48. Given my findings about the effects on the character and appearance of the area,
as set out above, I consider that applying ... policies [ofthe NPPF] for the AONB
here provides a clear reason for refusing the proposed development. So the
provisions of paragraph 11 d) i. disengage the tilted balance. Therefore, the
planning balance in this case is a straight or flat balance of benefits against harm.
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49.

50.

51.

The appeal scheme would provide additional housing in Haslemere, including
affordable units, in an area of need. There would also be some benefits to the local
economy and to biodiversity. But in my judgement these benefits would be
outweighed by the harm to the character and appearance of the area, along with
the harm to the AONB which attracts great weight. I find that the planning balance
falls against the proposal.

The proposal would be contrary to the provisions of the development plan taken as
a whole. It would not gain support from [the NPPF]. There are no material
considerations here which indicate that the determination of the appeal should be
other than in accordance with the development plan.

For the reasons given above and having regard to all other matters raised, I
conclude that the appeal should be dismissed. ... .”

The judgment of Holgate J.

18.

Holgate J. set out (in paragraph 39 of his judgment) 15 points on the “meaning and
effect” of paragraph 11 of the NPPF, and a shorter, eight-point “practical summary” (in
paragraph 45). The 15 points are common ground in this appeal, and in my view rightly
so. They include these propositions:

13

5)

6)

7)

10)

Where there are relevant development plan policies, but the most important for
determining the application are out-of-date, planning permission should be granted
(subject to section 38(6) [of the Planning and Compulsory Purchase Act 20041])
unless either 1imb (i) or limb (ii) is satisfied;

Because paragraph 11(d) states that planning permission should be granted unless
the requirements of either alternative is met, it follows that if either limb (1) or
limb (ii) is satisfied, the presumption in favour of sustainable development ceases
to apply. The application of each limb is essentially a matter of planning judgment
for the decision-maker;

Where more than one “Footnote 6 policy is engaged, limb (i) is satisfied, and the
presumption in favour of sustainable development overcome, where the individual
or cumulative application ofthose policies produces a clear reason for refusal;

Under limb (i) the test is whether the application of one or more “Footnote 6
policies” provides a clear reason for refusing planning permission. The mere fact
that such a policy is engaged is insufficient to satisfy limb (i). Whether or not limb
(1) is met depends upon the outcome of applying the relevant “Footnote 6 policies
(addressing the issue on paragraph 14 of NPPF 2012 which was ... resolved in
[Barwood Strategic Land Il LLP v East Staffordshire Borough Council [2017]
EWCA Civ 893] at [22(2)]);
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11) Limb (i) is applied by taking into account only those factors which fall within the

12)

13)

2

ambit of the relevant “Footnote 6” policy. Development plan policies and other
policies of the NPPF are not to be taken into account in the application of limb (i)
(see Footnote 6). ... ;

The application of some “Footnote 6 policies (e.g. Green Belt) requires a//
relevant planning considerations to be weighed in the balance. In those cases
because the outcome of that assessment determines whether planning should be
granted or refused, there is no justification for applying limb (i1) in addition to
limb (J). ... ;

In other cases ... , the relevant “Footnote 6 policy” may not require all relevant
considerations to be taken into account. For example, paragraph 196 of the NPPF
requires the decision-maker to weigh only “the less than substantial harm” to a
heritage asset against the “public benefits” of the proposal. Where the application
of such a policy provides a clear reason for refusing planning permission, it is still
necessary for the decision-maker to have regard to all other relevant
considerations before determining the application or appeal (s. 70(2) of the 1990
Act and s. 38(6) of the 2004 Act). But that exercise must be carried out without
applying the tilted balance in limb (ii), because the presumption in favour of
granting permission has already been disapplied by the outcome ofapplying limb
(1). That is the consequence of the decision-making structure laid down in
paragraph 11(d) ofthe NPPF;

Rejecting Monkhill’s argument that the first part of paragraph 172 ofthe NPPF does not
qualify under “limb (i)” because it does not state any test for a balancing exercise, and
therefore cannot provide “a clear reason for refusing the development proposed”, the
judge said (in paragraphs 51 to 53):

“51. It is necessary to read the policy in paragraph 172 as a whole and in context.

52.

Paragraph 170 requires planning decisions to protect and enhance valued
landscapes in a manner commensurate with their statutory status and any qualities
identified in the development plan. Paragraph 172 points out that National Parks,
the Broads and AONBs have “the highest status of protection” in relation to the
conservation and enhancement of landscapes and scenic beauty. Not surprisingly,
therefore, paragraph 172 requires “great weight” to be given to those matters. The
clear and obvious implication is that ifa proposal harms these objectives, great
weight should be given to the decision-maker’s assessment of the nature and
degree of harm. The policy increases the weight to be given to that harm.

Plainly, in a simple case where there would be harm to an AONB but no
countervailing benefits, and therefore no balance to be struck between “pros and
cons”, the effect of giving great weight to what might otherwise be assessed as a
relatively modest degree of harm, might be sufficient as a matter of planning
judgment to amount to a reason for refusal of planning permission, when, absent
that policy, that might not be the case. But where there are also countervailing
benefits, it is self-evident that the issue for the decision-maker is whether those
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benefits outweigh the harm assessed, the significance of the latter being increased
by the requirement to give “great weight” to it. This connotes a simple planning
balance which is so obvious that there is no interpretive or other legal requirement
for it to be mentioned expressly in the policy. It is necessarily implicit in the
application of the policy and a matter of planning judgment. The “great weight” to
be attached to the assessed harm to an AONB is capable ofbeing outweighed by
the benefits of a proposal, so as to overcome what would otherwise be a reason for
refusal.

53. Interpreted in that straight forward, practical way, the first part of paragraph 172
of the NPPF is capable of sustaining a clear reason for refusal, whether in the
context of paragraph 11(d)(i) or, more typically where that provision is not
engaged, in the general exercise of development management powers.”

Holgate J. concluded that “the first part of paragraph 172 ... qualifies as a policy to be
applied under limb (i) ofparagraph 11(d) ...”, and “is also capable of sustaining a
freestanding reason for refusal in general development control in AONBs, National Parks
and the Broads” (paragraph 63).

Did the inspector misinterpret paragraph 172 of the NPPF?

21.

22.

23.

For Monkhill, Mr Charles Banner Q.C. argued that the inspector misunderstood the
policy in paragraph 172 of the NPPF, and in particular that he misinterpreted the policy in
the first part of the paragraph by concluding that it could, in principle, satisfy paragraph
11d)i, thus disapplying the so-called “tilted balance” under paragraph 11d)ii. The judge
was wrong to support the inspector’s interpretation of the policy.

The main contention advanced by Mr Banner is that a policy that simply specifies a
degree of weight to be given to a particular consideration is not capable of providing, in
its application, a “clear reason for [refusal]”. Merely giving “great weight” to “conserving
and enhancing landscape and scenic beauty” inan AONB does not provide a “clear
reason for [refusal]”. Whether planning permission should be refused requires a balancing
ofall considerations for and against the proposed development.

On Mr Banner’s argument, the application ofa policy will only be capable of providing a
“clear reason for [refusal]” if that policy itself provides that permission should, or should
normally, be refused unless certain requirements or criteria are met, or if it provides for
its own, self-contained balancing exercise. The first sentence of paragraph 172 of the
NPPF says nothing about the weight to be given to any other considerations, including the
benefits ofa proposal. Its application is incapable of providing a “clear reason for
refusing” planning permission. By contrast, the second part of paragraph 172, which
relates specifically to “major development”, says that “planning permission should be
refused ... other than in exceptional circumstances and where it can be demonstrated that
the development is in the public interest”, and then identifies three matters to be assessed.
Apart from the policy in the first part of paragraph 172 the NPPF policies referred to in
footnote 6, though framed in differing terms, are of that nature. The range ofthe footnote
6 policies is so wide, Mr Banner submitted, that it will often be necessary for a decision-
maker to consider whether the application of the relevant policy provides a “clear reason
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25.

26.

27.

28.

for refusing the development proposed”. In every such case the conclusion reached will
determine whether the “tilted balance” under paragraph 11d)ii is disapplied.

Mr Banner did not criticise the inspector’s conclusions (in paragraph 33 of his decision
letter) that the proposed development “would not conserve or enhance the landscape and
scenic beauty ofthe AONB” and that the “resultant harm, in accordance with [the NPPF]
should be given great weight in the planning balance”. But, he submitted, the inspector
erred when concluding (in paragraph 48) that the application of paragraph 172
“Iprovided] a clear reason for refusing the proposed development” under paragraph 11d)j,
instead of applying the “tilted balance” under paragraph 11d)ii, and giving “great weight”
to the conservation and enhancement of the landscape and scenic beauty of the AONB
when he did so.

Elegantly as those submissions were presented by Mr Banner, I cannot accept them. They
do not, in my view, reflect an accurate understanding of the policies we are considering
and the way in which those policies are intended to operate. I think Holgate J. was right to
reject them, for the reasons he gave. I agree with him that the inspector’s decision is not
flawed by a mistaken interpretation, or unlawful application, of relevant policy.

When a question of the proper interpretation of national planning policy arises in legal
proceedings, one must remember that the court is not construing a statute or contract. It is
seeking to discern the true, practical meaning of a policy issued by the Government,
whose purpose is to bring clarity, consistency and predictability to the operation of the
planning system. It is trite that the court does not adopt the same linguistic rigour in
construing a planning policy as it does to the construction of a legislative provision or a
clause in a contract (see East Staffordshire Borough Council, at paragraphs 8 and 9).

In considering the policies in the revised versions of the NPPF, published in July 2018
and February 2019, the court will bear in mind that when the Government prepared those
policies it was able to take into account the ample case law in which their predecessors —
the policies in the original, 2012 version of the NPPF — had been the subject ofjudicial
interpretation and comment. As Mr Banner’s submissions demonstrated, this certainly
applies to the NPPF’s policy for “the presumption in favour of sustainable development”,
which was reformulated in the July 2018 version. At least some ofthe court’s
observations on the previous policy seem to have come through (see, for example, East
Staffordshire Borough Council, at paragraphs 22 and 23). This does not mean that the
court should adopt a less than objective approach to interpreting the new policies, or
strain the meaning of the words used to give them a different sense from their natural
meaning when read in their proper context. The court’s role is merely one of interpreting
the policy as written, and in context. Planning policies are meant to be intelligible to a
wide audience, not merely to lawyers and other professional people. They should not be
subjected to over-interpretation. A straightforward reading of them should always be
favoured. Otherwise their true meaning and effect, as intended by the policy-maker, is
liable to be lost.

The crucial question in this appeal is whether, on its true construction, the policy in
paragraph 11d)i of the NPPF includes the application of the policy in the first part of
paragraph 172, because the application of that policy is capable of providing a “clear
reason for refusing” planning permission. In my opinion, as Holgate J. held, it does. The
sense ofthe word “provides” in paragraph 11d)i is that the application of the policy in
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30.

31.

question yields a clear reason for refusal — in the decision-maker’s view, as a matter of
planning judgment (see paragraphs 51 to 53 and 63 of the judgment of Holgate J.). It is
not that the policy itself contains some provision expressed in words one might expect to
see in a local planning authority’s decision notice. And I do not accept that a policy, when
applied, can only provide a “clear reason for [refusal]” if it includes its own self-
contained criteria or test, failure of which will be, or will normally be, fatalto the
proposal. That is not what the policy in paragraph 11d)i says, and it is not to be inferred
from the policy. Nor is there any indication in footnote 6 that this was what the
Government intended. Nowhere is it suggested that the footnote includes only some parts
of the policies to which it refers, or that only a policy formulated in a particular way will
qualify as relevant for the purposes of paragraph 11d)i.

In my view, as Mr Richard Moules submitted for the Secretary of State, the policy in the
first part of paragraph 172, which refers to the concept of “great weight” being given to
the conservation and enhancement of landscape and scenic beauty in an AONB, clearly
envisages a balance being struck when it is applied in the making of a planning decision
in accordance with the statutory regime under section 70(2) of the 1990 Act and section
38(6) ofthe 2004 Act (see Hopkins Homes Ltd., at paragraphs 21 and 75, and East
Staffordshire Borough Council, at paragraph 13). It is, as the judge recognised, a balance
between what can properly be seen, on one hand, as a breach of; or conflict with, the
policy and, on the other, any countervailing factors. To speak ofa breach of the policy
when the development would harm the AONB, or of a conflict with the policy in those
circumstances, seems entirely realistic.

This, in my view, is plain on a straightforward reading of paragraph 172 in its context,
having regard to its obvious purpose. The policy is not actually expressed in terms of an
expectation that the decision will be in favour of the protection of the “landscape and
scenic beauty” ofan AONB, or against harm to that interest. But that, in effect, is the real
sense of it — though this, of course, is not the same thing as the proposition that no
development will be permitted in an AONB. If the effects on the AONB would be slight,
so that its highly protected status would not be significantly harmed, the expectation
might — [ emphasise “might” — be overcome. Or it might be overcome if the effects ofthe
development would be greater, but its benefits substantial. This will always depend on the
exercise of planning judgment in the circumstances of the individual case.

In Bayliss v Secretary of State for Communities and Local Government [2014] EWCA
Civ 347, at paragraph 18 of his judgment (cited by Ouseley J. in Franks v Secretary of
State for Communities and Local Government [2015] EWHC 3690 (Admin), at paragraph
25), Sir David Keene said this of the concept of “great weight” in the equivalent policy in
the first sentence of paragraph 115 of the original version ofthe NPPF, which was in
almost exactly the same terms as the first sentence ofthe paragraph 172 ofthe July 2018
version:

“18. ... [That] national policy guidance, very brief in nature on this point, has to be
interpreted in the light ofthe obvious point that the effect of a proposal on an
AONB will itself vary: it will vary from case to case; it may be trivial, it may be
substantial, it may be major. The decision maker is entitled to attach different
weights to this factor depending upon the degree of harmful impact anticipated.
Indeed, in my view it would be irrational to do otherwise. The adjective “great” in
the term ““great weight” therefore does not take one very far. ... .”
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32.

33.

34.

35.

36.

I agree. The most important point here, however, as Holgate J. recognised (in paragraph
53 of his judgment), is that the requirement in the policy in the first part of paragraph 172
for “great weight” be given to the conservation and enhancement of landscape and scenic
beauty in an AONB does not prevent its application providing a clear reason for the
refusal of planning permission.

That it can be so applied is plain from the policy’s context and purpose. Its context is a
chapter of the NPPF whose objectives, as stated in the chapter heading, are “Conserving
and enhancing the natural environment”. The central aim of the policies in that chapter,
stated in paragraph 170, is “protecting and enhancing valued landscapes”, including those
in AONBs. This is consistent with the statutory obligation in section 85(1) ofthe
Countryside and Rights of Way Act to “have regard to the purpose of conserving and
enhancing the natural beauty of the [AONB]”. Paragraph 172 itself is in terms that stress
the imperative of protection. Emphasis is placed on “conserving”, as well as “enhancing”,
an AONB’s landscape and scenic beauty. AONBs are described there as having “the
highest status of protection in relation to these issues”, and the “scale and extent of
development” within them and the other designated areas, the policy says, “should be
limited”’.

I accept Mr Moules’ submission that the language ofthe first part of paragraph 172, read
in that context and in the light of that purpose, can perfectly well found a “clear reason for
[refusal]”, in accordance with paragraph 11d)i. It embodies the principle that decisions on
applications for planning permission, as well as policies in development plans, should
work to “[conserve and enhance] landscape and scenic beauty” in AONBs, so that ina
relevant case, when the policy is applied, a balance will be struck in which appropriate
weight is given to any conflict with that objective, and in striking the balance the
decision-maker will have in mind the need to protect the AONB and to limit the scale and
extent of development within it. In doing this, the decision-maker will have to exercise
planning judgment. The application ofthe policy necessarily involves a balancing
exercise in which any harmful effects of the proposed development onthe AONB are
given due weight, having regard to what the policy says, and any benefits of the proposal
are set against them, leading to a conclusion, as a matter of planning judgment, on
whether there is a “clear reason for refusing the development proposed”. If there are no
benefits to set against the harm to the AONB, or if there are benefits but they are
insufficient to outweigh the harm, the decision-maker might properly conclude that the
“application” of the policy does indeed provide “a clear reason for refusing the
development proposed”.

I see nothing at odds with this understanding of the first part of paragraph 172 in the
inspector’s relevant conclusions here. He discerned the true meaning ofthe policy, rightly
applied it under paragraph 11d)i, and conducted an impeccable balancing exercise, setting
benefit against harm. His conclusions demonstrate a lawful application of the policies in
both of those passages ofthe NPPF, consistent with their correct interpretation, and fully
in compliance with the statutory requirements for decision-making in section 70(2) ofthe
1990 Act and section 38(6) of the 2004 Act. And that is enough to dispose of Monkhill’s
appeal.

Ifthe interpretation urged on us by Mr Banner were right, it would, in my view, produce a
result incompatible with the objectives of paragraphs 11 and 172, read together. As Mr
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37.

38.

39.

40.

Moules submitted, it would prevent the policy in paragraph 172 being given its full
potential effect under the policy in paragraph 11d). Here again I agree with the judge’s
analysis.

The “tilted balance”, or positive presumption, under paragraph 11d)ii is not available in
every case where there are “no relevant policies” of the development plan or the “most
important policies” in the plan are “out-of-date”. It is deliberately disapplied in the
situation provided for in paragraph 11d)i, where policies of the NPPF that “protect areas
or assets of particular importance” — the footnote 6 policies — are engaged, applied and
found to justify planning permission being withheld (see the first instance judgment in
Forest of Dean District Council v Secretary of State for Communities and Local
Government [2016] P.T.S.R. 1031, at paragraph 28). Otherwise, the “tilted balance” could
work against the protection afforded by those policies and undermine them. This would
not only be hostile to the evident objective ofthe policy in paragraph 11d)i. It would also
be inimical to the explicit strategy of the NPPF itself for “sustainable development”.

Under paragraph 11d)i, it is not enough that a footnote 6 policy, restrictive of
development, is engaged. The policy in question must actually be applied (see R. (on the
application of Watermead Parish Council) v Aylesbury Vale District Council [2018]
P.T.S.R. 43, at paragraph 45, and East Staffordshire Borough Council, at paragraph
22(2)), and its application must provide a “clear reason for [refusal]”. Only then will the
“tilted balance” under paragraph 11d)ii be disapplied by the operation of paragraph 11d)i.
Ifthe policy in paragraph 11d)i is to be operated effectively, it is therefore essential that
policies referred to in footnote 6 are not artificially excluded in the absence of clear words
with that effect.

That, however, would seem to be a consequence of Mr Banner’s suggested interpretation
of the first part of paragraph 172. Mr Banner’s construction would create a distinction
with artificial consequences between proposals for “major development” in an AONB,
judged by the approach referred to in footnote 55, and proposals not in that category. The
consequence would be that proposals for less than “major development” could only be
subject to the “tilted balance” under paragraph 11d)ii. The application of the “tilted
balance” under paragraph 11d)ii could depend on the decision-maker’s finding on the
question of whether the proposal was or was not for “major development”. Despite
AONB:s having the “highest status of protection” under the policies in paragraphs 170 and
172, proposed development in an AONB that was not “major”, and regardless of the level
of harm, would not be subject to the exercise required under paragraph 11d)i. Such
proposals would enjoy the application of the positive presumption under paragraph 11d)ii.
To this extent, the protection given to AONBs by government policy would be weakened.

As Mr Moules submitted, it makes no sense to read paragraph 172 as confining the
possible disapplication of the “tilted balance” under paragraph 11d)ii to “major
development”. The range in scale of development that might be proposed inan AONB
runs from the very small to the very large. The interpretation of the policy in paragraph
172 that I believe is correct allows for the policy it contains to be applied realistically to
the whole range of proposals, giving suitable weight to any harm to the AONB on the
facts of the case in hand. It avoids a stark divide in policy treatment between two similar
proposals on either side ofthe line — wherever it happens to be — between “major” and
non-“major”, one gaining the application ofthe “tilted balance” under paragraph 11d)ii,
the other not.
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Though there are differences of degree and language, there is no material distinction
between the protective nature of the policy in the first part of paragraph 172 and the other
policies in the NPPF whose application, Mr Banner accepted, is capable of providing a
“clear reason for [refusal]” so as to come within the scope of paragraph 11d)i. I do not
accept that a material distinction arises from the absence ofa clearly stated criterion or
requirement against which a proposal must be judged. And there is no other material
difference, in principle, between the various policies gathered in footnote 6. What they
have in common is that they are all policies of protection for selected interests of
“particular importance”, even though, individually, they differ in the strength of that
protection. There is no single formula used in them all.

For example, the policy in the second part of paragraph 172, relating to “major
development”, states the approach to such proposals, which is that planning permission
for them should be “refused ... other than in exceptional circumstances, and where it can
be demonstrated that the development is in the public interest”. It identifies three matters
to be assessed in the consideration of such a proposal. This policy indicates the need for
the balance to be struck differently, as a matter of planning judgment, when the proposal
is for “major development”. It requires the decision-maker to strike the balance in that
way to find whether it produces a “clear reason for refusing” planning permission. But it
does not state, or imply, that the application ofthe first part of the policy is not, in itself,
capable ofdoing that in a case where the proposal is for development other than “major
development”.

A similar exercise to that entailed in the first part of paragraph 172 is also implicit in the
first sentence of paragraph 173. The policy requirement here, for decision-making, is that
the decision “should be consistent with the special character of the area [of Heritage
Coast] and the importance of its conservation”. This too allows for the striking ofa
balance, the outcome of which may be that a clear reason for the refusal of planning
permission emerges. A proposal may be, or may not, “consistent with the special
character ofthe area and the importance of its conservation”. If it is not, the inconsistency
may be outweighed when the policy is applied in an individual case.

The second sentence of paragraph 173 concerns ‘[major] development within a Heritage
Coast”, which is said to be “unlikely to be appropriate, unless it is compatible with its
special character”. Here too, as in paragraph 172, there is a specific approach for “major
development”, which brings this part of the policy within the scope of paragraph 11d)i.
But this does not prevent the policy for proposals other than “major development”, in the
first sentence of paragraph 173, from coming within paragraph 11d)ias well. There is no
such suggestion in the words of paragraph 173, nor is it a necessary inference from them.
In both paragraphs 172 and 173, and for both “major development” and development that
is not “major development”, there is a steer for the decision-maker on the approach to
take. As one might expect, the policy in each of these two paragraphs is in stronger terms
for “major development”. But the protection expressed in it also extends to development
that is not “major”. In both paragraphs the policies of protection qualify, in full, within
footnote 6 and paragraph 11d)1.

Likewise in my view, paragraph 196, which says that “[where] a development proposal
will lead to less than substantial harmto the significance of a designated heritage asset,
this harm should be weighed against the public benefits ofthe proposal ...”, falls within
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the reach of paragraph 11d)i. This policy must be read together with the policy in
paragraph 194 that ‘“{any] harm to, or loss of, the significance ofa designated heritage
asset (from its alteration or destruction, or from development within its setting), should
require clear and convincing justification”. Like paragraphs 172 and 173, it allows for an
appropriate balancing exercise to be undertaken. It is inherent in the policy that if the
harm to the heritage asset is not outweighed there may be a “clear reason” for refusing
planning permission. Here again, the policy does not prescribe the outcome of the
balancing exercise in a particular case. That is for the decision-maker to resolve by
applying the policy appropriately, in accordance with the relevant principles.

Similar points can be made about the policies for development in the Green Belt, in
paragraphs 143 to 145. Paragraph 143 contains the long-established policy that
“[inappropriate] development” in the Green Belt “should not be approved except in very
special circumstances”; and the second sentence in paragraph 144, the familiar concept
that “T‘very] special circumstances’ will not exist unless the potential harm to the Green
Belt by reason of inappropriateness, and any other harm resulting from the proposal, is
clearly outweighed by other considerations”. These policies would appear to meet Mr
Banner’s suggested qualification for inclusion in the scope of paragraph 11d)i. But the
first sentence of paragraph 144, which says that “[when] considering any planning
application, local planning authorities should ensure that substantial weight is given to
any harmto the Green Belt”, would seem not to qualify because it is simply an instruction
on weight. As Mr Moules pointed out, if this were so, a proposal for development that
was not “inappropriate” — because, for example, it fell within one of the exceptions in
paragraph 145 — might only be dealt with in the “tilted balance” under paragraph 11d)ii,
regardless of the “substantial weight” that government policy requires to be given to any
harm to the Green Belt.

Finally, Mr Banner sought support for his argument in the “pedigree” of paragraph 11d)i.
He drew our attention to the Government’s consultation document on the proposed
revision ofthe NPPF, published in March 2018. The new policy, he contended, was
clearly a deliberate change from the formulation in paragraph 14 of the NPPF as
originally published, which referred to development being “restricted”, not “refused” (see
the first instance judgments in Borough of Telford & Wrekin v Secretary of State for
Communities and Local Government [2016] EWHC 3073 (Admin), at paragraphs 36 to
38, and Forest of Dean District Council, at paragraphs 25 to 29). The policy in the first
part of paragraph 172 is not even in terms suggesting development should, in principle, be
“restricted”, let alone “refused”; it merely indicates the degree of weight to be given to
one particular factor.

I do not find that submission persuasive. It does not confront the task of interpretation
with which the court is faced on the current version of the NPPF. It does not undo the
interpretation of the first part of paragraph 172 as a policy whose “application” under
paragraph 11d)i, in the way I have described, is capable of providing a “clear reason for
refusing” planning permission. The fact that the policy does not in its own terms
articulate that “clear reason for [refusal]” does not disqualify it as a relevant policy under
paragraph 11d)i.
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Conclusion

49.  For the reasons I have given, I would dismiss the appeal.

Lady Justice Andre ws

50. I agree.

Sir Gary Hickinbottom

51.  Talso agree.
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