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[bookmark: a861768]THIS DEED OF AGREEMENT is dated the       day of                                        2021
BETWEEN
1. THE COUNCIL OF THE BOROUGH OF HAVANT of Public Service Plaza Civic Centre Road Havant PO9 2AX (“the Council”); and

2. HAMPSHIRE COUNTY COUNCIL of The Castle, Winchester, Hampshire, SO23 8UJ (“the County Council”); and 

3. BDW TRADING LIMITED  (Company Reg. No. 03018173) whose registered office is at Barratt House Cartwright Way, Forest Business Park, Bardon Hill, Coalville, Leicestershire, LE67 1UF (“the Owner”); and 

RECITALS
a) The Council and the County Council are the local planning authority for the area in which the Land is situated

b) The County Council is also the Local Highway Authority for Hampshire (save for trunk roads and special roads) and the Transport Authority for Hampshire for the purpose of the Transport Act 1985 and 2000

c) [bookmark: a60669][bookmark: a722911]The Owner owns the Land.

d) On 17 January 2020 the Original Agreement was entered into and the Original Planning Permission was issued

e) This Deed is made pursuant to section 106 and 106A of the 1990 Act and to the extent that any obligations contained in this Deed are not planning obligations for the purposes of the 1990 Act they are entered into by the Council pursuant to the powers contained in section 111 of the Local Government Act 1972 sections 12 and 93 of the Local Government Act 2003  section 1 of the Localism Act 2011and all other powers so enabling 
OPERATIVE PROVISIONS
NOW THIS DEED WITNESSES as follows:
[bookmark: _Toc64900311]INTERPRETATION
1. 
1.1. In this Deed the following definitions shall apply
	this Deed
	means this deed of agreement

	Care Home
Land
	means the freehold property as shown on Plan 2
means the freehold property known as land at Forty Acre Farm, Havant Road, shown edged red on Plan 1 and registered at the Land Registry with title numbers SH55541 HP395664, HP395665, HP395666, HP278284 and HP510153 not including the Care Home

	Original Agreement
	means the planning obligation under section 106 of the 1990 Act relating to land at Forty Acre Farm, Havant Road, Bedhampton dated 17 January 2020 entered into between (1) the Council (2) the County Council  (3) Melanie Jean Flint (4) Steven Walter Hamilton Mason (5) Timothy Nelson Mason (6) Melanie Jean Flint, Steven Walter Hamilton Mason and Timothy Nelson Mason(7) BDW Trading Limited 

	Original Planning Permission
	means the planning permission issued by the Council dated 17 January 2020 for “the erection of 320 dwellings (including a 30% provision of affordable homes), 66 bed care home, provision of public open space, habitat mitigation zone, allotments, closure of existing access and creation of 2 new access points and associated infrastructure following demolition of existing buildings” and given the planning reference APP/18/00450 together with all variations thereto as registered and published on the Council’s planning portal from the date of the Original Agreement until the date of this Deed

	Plan
	means the Plan attached hereto at Appendix 1

	
	


1.2. In this Deed the words and expressions used shall have the meanings prescribed in Clause 1.1 of this Deed and/or in Clause 1 (Definitions) of the Original Agreement (as the case may be) unless as otherwise stated
1.3. The headings in this Deed are for convenience only and shall not be deemed to be part of (or taken into consideration in the interpretation of) this Deed.
1.1. [bookmark: _Toc442139339][bookmark: _Toc442139479][bookmark: _Toc442139541][bookmark: _Toc458180519][bookmark: _Toc458180614][bookmark: _Toc458181797][bookmark: _Toc458182005][bookmark: _Toc458182568][bookmark: _Toc458182720][bookmark: _Toc458415375][bookmark: _Toc458416090][bookmark: _Toc458416327][bookmark: _Toc458417477][bookmark: _Toc458419716][bookmark: _Toc458429839][bookmark: _Toc460832643][bookmark: _Toc487539594][bookmark: _Toc487787070][bookmark: _Toc507578474][bookmark: _Toc507671179]
1.2. [bookmark: _Toc442139340][bookmark: _Toc442139480][bookmark: _Toc442139542][bookmark: _Toc458180520][bookmark: _Toc458180615][bookmark: _Toc458181798][bookmark: _Toc458182006][bookmark: _Toc458182569][bookmark: _Toc458182721][bookmark: _Toc458415376][bookmark: _Toc458416091][bookmark: _Toc458416328][bookmark: _Toc458417478][bookmark: _Toc458419717][bookmark: _Toc458429840][bookmark: _Toc460832644][bookmark: _Toc487539595][bookmark: _Toc487787071][bookmark: _Toc507578475][bookmark: _Toc507671180]
1.3. [bookmark: _Toc442139341][bookmark: _Toc442139481][bookmark: _Toc442139543][bookmark: _Toc458180521][bookmark: _Toc458180616][bookmark: _Toc458181799][bookmark: _Toc458182007][bookmark: _Toc458182570][bookmark: _Toc458182722][bookmark: _Toc458415377][bookmark: _Toc458416092][bookmark: _Toc458416329][bookmark: _Toc458417479][bookmark: _Toc458419718][bookmark: _Toc458429841][bookmark: _Toc460832645][bookmark: _Toc487539596][bookmark: _Toc487787072][bookmark: _Toc507578476][bookmark: _Toc507671181]
1.1. [bookmark: _Toc442139342][bookmark: _Toc442139544][bookmark: _Toc458180522][bookmark: _Toc458180617][bookmark: _Toc458181800][bookmark: _Toc458182008][bookmark: _Toc458182723][bookmark: _Toc458415378][bookmark: _Toc458416093][bookmark: _Toc458416330][bookmark: _Toc458417480][bookmark: _Toc458419719][bookmark: _Toc458429842][bookmark: _Toc460832646][bookmark: _Toc487539597][bookmark: _Toc487787073][bookmark: _Toc507578477][bookmark: _Toc507671182]A person includes a natural person corporate or unincorporated body (whether or not having separate legal personality)
1.2. [bookmark: _Toc442139343][bookmark: _Toc442139545][bookmark: _Toc458180523][bookmark: _Toc458180618][bookmark: _Toc458181801][bookmark: _Toc458182009][bookmark: _Toc458182724][bookmark: _Toc458415379][bookmark: _Toc458416094][bookmark: _Toc458416331][bookmark: _Toc458417481][bookmark: _Toc458419720][bookmark: _Toc458429843][bookmark: _Toc460832647][bookmark: _Toc487539598][bookmark: _Toc487787074][bookmark: _Toc507578478][bookmark: _Toc507671183]Unless the context otherwise require words in the singular shall include the plural and in the plural shall include the singular
1.3. [bookmark: _Toc442139344][bookmark: _Toc442139546][bookmark: _Toc458180524][bookmark: _Toc458180619][bookmark: _Toc458181802][bookmark: _Toc458182010][bookmark: _Toc458182725][bookmark: _Toc458415380][bookmark: _Toc458416095][bookmark: _Toc458416332][bookmark: _Toc458417482][bookmark: _Toc458419721][bookmark: _Toc458429844][bookmark: _Toc460832648][bookmark: _Toc487539599][bookmark: _Toc487787075][bookmark: _Toc507578479][bookmark: _Toc507671184]Unless the context otherwise requires a reference to one gender shall include a reference to the other genders
1.4. [bookmark: _Toc442139345][bookmark: _Toc442139547][bookmark: _Toc458180525][bookmark: _Toc458180620][bookmark: _Toc458181803][bookmark: _Toc458182011][bookmark: _Toc458182726][bookmark: _Toc458415381][bookmark: _Toc458416096][bookmark: _Toc458416333][bookmark: _Toc458417483][bookmark: _Toc458419722][bookmark: _Toc458429845][bookmark: _Toc460832649][bookmark: _Toc487539600][bookmark: _Toc487787076][bookmark: _Toc507578480][bookmark: _Toc507671185]A reference to any party shall include that party's personal representatives successors or permitted assigns and in the case of the Council the successors to its respective statutory functions
1.5. [bookmark: _Toc442139346][bookmark: _Toc442139548][bookmark: _Toc458180526][bookmark: _Toc458180621][bookmark: _Toc458181804][bookmark: _Toc458182012][bookmark: _Toc458182727][bookmark: _Toc458415382][bookmark: _Toc458416097][bookmark: _Toc458416334][bookmark: _Toc458417484][bookmark: _Toc458419723][bookmark: _Toc458429846][bookmark: _Toc460832650][bookmark: _Toc487539601][bookmark: _Toc487787077][bookmark: _Toc507578481][bookmark: _Toc507671186]Unless the context otherwise requires a reference to a statute or statutory provision is a reference to it as amended extended or re-enacted from time to time
1.6. [bookmark: _Toc442139347][bookmark: _Toc442139549][bookmark: _Toc458180527][bookmark: _Toc458180622][bookmark: _Toc458181805][bookmark: _Toc458182013][bookmark: _Toc458182728][bookmark: _Toc458415383][bookmark: _Toc458416098][bookmark: _Toc458416335][bookmark: _Toc458417485][bookmark: _Toc458419724][bookmark: _Toc458429847][bookmark: _Toc460832651][bookmark: _Toc487539602][bookmark: _Toc487787078][bookmark: _Toc507578482][bookmark: _Toc507671187]Unless the context otherwise requires a reference to a statute or statutory provision shall include any subordinate legislation made from time to time under that statute or statutory provision
1.7. [bookmark: _Toc442139348][bookmark: _Toc442139550][bookmark: _Toc458180528][bookmark: _Toc458180623][bookmark: _Toc458181806][bookmark: _Toc458182014][bookmark: _Toc458182729][bookmark: _Toc458415384][bookmark: _Toc458416099][bookmark: _Toc458416336][bookmark: _Toc458417486][bookmark: _Toc458419725][bookmark: _Toc458429848][bookmark: _Toc460832652][bookmark: _Toc487539603][bookmark: _Toc487787079][bookmark: _Toc507578483][bookmark: _Toc507671188]Unless the context otherwise requires references to clauses schedules and appendices are to the clauses schedules and appendices of this Deed
1.8. [bookmark: _Toc442139349][bookmark: _Toc442139551][bookmark: _Toc458180529][bookmark: _Toc458180624][bookmark: _Toc458181807][bookmark: _Toc458182015][bookmark: _Toc458182730][bookmark: _Toc458415385][bookmark: _Toc458416100][bookmark: _Toc458416337][bookmark: _Toc458417487][bookmark: _Toc458419726][bookmark: _Toc458429849][bookmark: _Toc460832653][bookmark: _Toc487539604][bookmark: _Toc487787080][bookmark: _Toc507578484][bookmark: _Toc507671189]Any words following the terms including include in particular for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words description definition phrase or term preceding those terms
1.9. [bookmark: _Toc442139350][bookmark: _Toc442139552][bookmark: _Toc458180530][bookmark: _Toc458180625][bookmark: _Toc458181808][bookmark: _Toc458182016][bookmark: _Toc458182731][bookmark: _Toc458415386][bookmark: _Toc458416101][bookmark: _Toc458416338][bookmark: _Toc458417488][bookmark: _Toc458419727][bookmark: _Toc458429850][bookmark: _Toc460832654][bookmark: _Toc487539605][bookmark: _Toc487787081][bookmark: _Toc507578485][bookmark: _Toc507671190]Where an obligation falls to be performed by more than one person in respect of their interest the obligation can be enforced against every person so bound jointly and against each of them individually in respect of their interest.
1.10. [bookmark: _Toc442139351][bookmark: _Toc442139553][bookmark: _Toc458180531][bookmark: _Toc458180626][bookmark: _Toc458181809][bookmark: _Toc458182017][bookmark: _Toc458182732][bookmark: _Toc458415387][bookmark: _Toc458416102][bookmark: _Toc458416339][bookmark: _Toc458417489][bookmark: _Toc458419728][bookmark: _Toc458429851][bookmark: _Toc460832655][bookmark: _Toc487539606][bookmark: _Toc487787082][bookmark: _Toc507578486][bookmark: _Toc507671191]Words denoting an obligation on a party to do any act matter or thing include an obligation to procure that it be done and words placing a party under a restriction include an obligation not to cause permit or suffer any infringement of the restriction
1.11. [bookmark: _Toc457573278][bookmark: _Toc457574723][bookmark: _Toc457581243][bookmark: _Toc458182733][bookmark: _Toc458415388][bookmark: _Toc458416103][bookmark: _Toc458416340][bookmark: _Toc458417490][bookmark: _Toc458419729][bookmark: _Toc458429852][bookmark: _Toc460832656][bookmark: _Toc487539607][bookmark: _Toc487787083][bookmark: _Toc507578487][bookmark: _Toc507671192]If any provision (or part thereof) of this Deed shall be held to be invalid illegal or unenforceable the validity legality and enforceability of the remaining provisions (or such part of the provisions as is still enforceable) shall not in any way be deemed thereby to be affected impaired or called into question
1.4. 
1.5. 
1.6. 
1.7. 
1.8. 
1.9. 
1.10. 
1.11. 
1.12. 
1.13. 
[bookmark: _Toc64900312]LEGAL EFFECT
1. 
2. 
2.1. This Deed is a planning obligation made pursuant to section 106 of the 1990 Act together with section 106A of the 1990 Act and its purpose is to vary the Original Agreement with the intention that the planning obligations contained in the Original Agreement shall continue to apply save for any variations contained within this Deed
2.2. To the extent that any obligations contained in this Deed are not planning obligations within the meaning of the 1990 Act they are entered into by the Council and the County Council pursuant to the powers contained in section 111 of the Local Government Act 1972 section 93 of the Local Government Act 2003  section 1 of the Localism Act 2011 and any other enabling powers
2.3. The covenants obligations restrictions and requirements imposed upon the parties by this Deed are:
2.3.1. 	entered into pursuant to the provisions of section 106A of the 1990 Act
2.3.2. planning obligations for the purposes of section 106 of the 1990 Act
2.3.3. related to the Land
2.3.4. entered into with intent to bind the Owner’s interests in the Land and each and every part thereof into whosoever hands the same may come (save for those excluded pursuant to clause 9 of the Original Agreement)
2.3.5. enforceable by the Council and the County Council as local planning authorities
2.3.6. executed by the respective parties as a deed.
[bookmark: _Toc64900313]COMMENCEMENT 
3. 
3.1. This Deed shall take effect on the date set out above. 
[bookmark: _Toc64900314]VARIATION 
4. [bookmark: _Toc458180533][bookmark: _Toc458180629]
4.1. [bookmark: _Toc458180534][bookmark: _Toc458180630]All the terms definitions conditions and obligations in the Original Agreement (including for the avoidance of doubt any recitals and any schedules and appendices referred to therein) are incorporated in full in this Deed and nothing in this Deed shall vary or alter the Original Agreement save where expressly stated otherwise in this Deed
4.2. From the date of this Deed the Original Agreement shall be varied and construed as follows:
4.2.1. In Clause 1, the Definitions, to delete the definition of "School Travel Contribution" and replaced with the following:
means the sum of £#### as a contribution towards the	Comment by Stickland, Caroline (Solicitor): To be confirmed
provision by the County Council of free school travel from
the Land to Bidbury lnfant School and Bidbury Junior
School for the school pupils who Occupy the Land during
the construction period of the Rusty Cutter Southern route
and ending no later than 31 March 2024
4.2.2. Schedule 5 Clause 1.2 shall be deleted in its entirety; 

4.2.3 Schedule 5 Clause 2.2 of the Original Agreement shall be deleted in its entirety and replaced with the following: 
2.2.1	By no later than end of April 31 May 2021 to make a preliminary design check submission to the County Council for the following works:
2.2.1.1 	the delivery of that part of the ramp connection to the Rusty Cutter roundabout within the Land as detailed in principle in the Landscape Master Plan together with the Shared Use Path; and 
2.2.1.2 	for the delivery of the southern walking and cycling route around the Rusty Cutter roundabout as detailed in principle drawing number 041.0023.024 and;
2.2.2 	To make a detailed design submission for the works outlined in 2.2.1 above no later than 4 months after receiving of preliminary design check approval from the County Council and;
2.2.3	To enter into a Highway Works Agreement for the works outlined in 2.2.1  by no later than 12 months from the approval of the detailed design submission detailed in 2.2.1 end of October 2022 andfrom the County Council and;
2.2.4	To commence the works outlined in 2.2.1 above no later than 18 6 months following entering into the Highway Works Agreement submission of the detailed design in 2.2.23 above and;
2.2.5 	To complete the works outlined in 2.2.1.1 above to Completion Certificate Standard prior to Occupation of any Dwelling and in any event prior to completion of the works outlined in 2.2.1.2 above and;
2.2.6 	To complete the works outlined in 2.2.1.2 above to Completion Certificate Standard prior to the Occupation of the 200th Dwelling.


4.2.3. Schedule 5 Clause 2.3 of the Original Agreement shall be deleted in its entirety and replaced with the following:
2.3 	
2.3.1	Not to permit the Occupation of any Dwelling on the Land until the works described in paragraph 2.1 have been completed to Completion Certificate Standard.
2.3.2	Not to Occupy nor permit the Occupation of any Dwelling on the Land until the works in paragraph 2.2.1.1 have been completed to Completion Certificate Standard.	Comment by Tom Jones: Occupation and completion of works combined in 2.3.3 below after taking client instruction. 
2.3.3	Not to Occupy nor permit the Occupation of more than 200 Dwellings on the Land until the works in paragraph 2.2.1.1 and 2.2.1.2 have been completed to Completion Certificate Standard. 

4.2.4. Schedule 5 Clause 2.4 of the Original Agreement shall be deleted in its entirety. and replaced with the following:
2.4 	
2.4.1	Not to Occupy nor permit the Occupation of any Dwelling on the Land until the works in paragraph 2.2.1.1 have been completed to Completion Certificate Standard.

2.4.2 	Not to Occupy nor permit the Occupation of more than 200 Dwellings on the Land until the works in paragraph 2.2.1.2 have been completed to Completion Certificate Standard.

4.2.5. Clause 7.4 of the Original Agreement shall be amended to read as follows:
7.4 	The County Council shall return to the Owners any part of the School Travel Contribution which remains unspent as of 31 March 2024. 
4.3. The parties agree that with effect from the date hereof the Original Agreement shall be varied and read and construed as being subject to the terms of this Deed and as having been amended by the terms of this Deed and the terms of the Original Agreement shall continue in full force and effect
[bookmark: _Toc64900315]COVENANTS 
5. 
5.1. The Parties hereby agree that:
5.1.1. performance or part performance of any covenant obligation or restriction pursuant to the Original Agreement shall be deemed also to have been performed or part performed for the purposes of the satisfaction of the covenant obligation or restriction in this Deed 
5.1.2. non-performance of any covenant obligation or restriction in the Original Agreement shall be deemed also to be non-performance for the purposes of compliance with the convent obligation or restriction in this Deed 
5.1.3. the Parties covenant to observe and perform the covenants restrictions and obligations contained in the Original Agreement as varied by this Deed
[bookmark: a462514][bookmark: _Toc430299049][bookmark: _Toc64900316]LOCAL LAND CHARGE
1 [bookmark: a430470][bookmark: _Toc430299050]
2 
3 
4 
5 
6 
6.1 This Deed is a local land charge and shall be registered as such by the Council.
6.2 Where in the opinion of the Owner any of the provisions of this Deed have been satisfied the Owner shall be entitled to apply to the Council for confirmation to that effect and (subject to the payment of the Council’s reasonable costs and charges in connection therewith) upon the Council being satisfied that the relevant obligation or covenant (as the case may be) has been satisfied the Council shall as soon as is reasonably practicable issue a written confirmation to such effect to the Owner
6.3 The Council shall upon the written request of the Owner (and subject to the payment of the Council’s reasonable costs and charges in connection therewith) at any time after all the obligations of the Owner under this Deed have been performed or otherwise discharged and the Council being satisfied that this Deed no longer serves a useful purpose as soon as is reasonably practicable cancel all entries made in the local land charges register in respect of this Deed
[bookmark: _Toc64900317]COSTS
1.12. [bookmark: _Toc458415397][bookmark: _Toc458416111][bookmark: _Toc458416348][bookmark: _Toc458417498][bookmark: _Toc458419740][bookmark: _Toc458429862][bookmark: _Toc460832668][bookmark: _Toc487539619][bookmark: _Toc487787092][bookmark: _Toc507578498][bookmark: _Toc507671199]The Owner covenants to pay on or before completion of this Deed the Council’s  reasonable legal and administrative costs of [            ] in connection with the negotiation preparation completion and registration of this Deed whether or not this Deed is delivered in accordance with clause 11
1.13. The Owner covenants to pay on or before completion of this Deed the County Council’s reasonable legal costs up to a limit of [                ] in connection with the negotiation preparation completion and registration of this Deed together with the County Council’s development control costs of £5000 whether or not this Deed is delivered in accordance with clause 11  	Comment by Tom Jones: Please see covering email.
1 
2 
3 
4 
5 
6 
7 
8 
9 
9.1 
[bookmark: a387745][bookmark: _Toc430299052][bookmark: _Toc64900318]THIRD PARTY RIGHTS
1.14. [bookmark: _Toc460832670][bookmark: _Toc487539621][bookmark: _Toc487787094][bookmark: _Toc507578500][bookmark: _Toc507671201]The Parties to this Deed intend that no terms of this Deed may be enforceable pursuant to the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to this Deed SAVE FOR the successors in title to the Parties to this Deed (save for those excluded pursuant to clause 9 of the Original Agreement) and in the case of the Council the successor to its statutory functions
[bookmark: _Toc457581252][bookmark: _Toc64900319]AGREEMENTS AND DECLARATIONS
1 [bookmark: LastEdit]
2 
3 
4 
5 
6 
7 
8 
9 
9.1 The Parties agree that 
9.1.1 nothing in this Deed constitutes a planning permission or an obligation to grant planning permission and
9.1.2 nothing in this Deed grants planning permission or any other approval  consent or permission required from the Council in the exercise of any other statutory function  
[bookmark: a395835][bookmark: _Toc430299053][bookmark: _Toc64900320]GOVERNING LAW
10 
10.1 This Deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England
10.2 It is hereby agreed that the parties irrevocably submit to the exclusive jurisdiction of the courts of England and Wales 
[bookmark: _Toc64900321]DELIVERY
1.15. [bookmark: _Toc457573290][bookmark: _Toc457574735][bookmark: _Toc457581255][bookmark: _Toc458415401][bookmark: _Toc458416116][bookmark: _Toc458416353][bookmark: _Toc458417503][bookmark: _Toc458419745][bookmark: _Toc458429867][bookmark: _Toc460832674][bookmark: _Toc487539625][bookmark: _Toc487787098][bookmark: _Toc507578504][bookmark: _Toc507671205]This Deed is delivered on the date written at the start and the provisions of this Deed shall be of no effect until this Deed has been dated
11 
IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before written

APPENDIX 1
PLAN







	Executed as a deed by 
and 
as attorneys pursuant to a Power of Attorney dated [    ] for and on behalf of
BDW TRADING LIMITED 


...........................................
Signature of Witness
...........................................
Name of Witness
...........................................
Address
...........................................
...........................................
..........................................

Signature of Witness
...........................................
Name of Witness
...........................................
Address
...........................................
...........................................
..........................................

 





	




.......................................
Attorney









.......................................
Attorney


	










THE COMMON SEAL OF THE COUNCIL OF THE BOROUGH OF HAVANT
was hereunto affixed in the                   
presence of:

	

Authorised Officer Signatory

	




	












EXECUTED as a DEED by affixing
THE COMMON SEAL of 
HAMPSHIRE COUNTY COUNCIL 
in the presence of
	

Authorised  Signatory

Name 

Position
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8 Kew Bridge Piazza
8 Kew Bridge Road
London
TW8 0FJ
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