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of the development plan in the exercise of the planning authority’s judgfhent. Lord

the decmlon subject to¢ matenal conslderatlons”,asfor example y ere “a particular
policy in the plan can be seen 10 be outdated and supersed
guidance”. However the section had not touched the we

f with which the decision-
maker must comply, namely (e recognition of the priority to
be given to the developmefit plan. It has thus introduced a

against a refusal of planning permission lies to the Secretary of
ficct 10 the sams@a in ﬁsgeﬁgfthe development plan {%99{) Act

1€ High Court (section 2883).
The National Planning Policy Framework

10.  The Framework (or “NPPF”) was published on 27 March 2012. One purpose,
in the words of the foreword, was to “(replace) over a thousand pages of national
policy with around 50, written simply and clearly”, thus “allowing people and
communities back into planning”. The “Introduction™ cxplains its status under the
planning law:

“Planning law requires that applications for planning
permission must be determined in accordasnce with the
development plan, unless material considerations indicate
otherwise. The National Planning Policy Framework must be
taken into account in the preparation of local and
neighbourhood plans, and i3 3 material consideration in
planning decisions. ...”
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11.  NPPF is divided into three main parts: “Achieving sustainable development”
{paragraphs 6 to 149), “Plan-making” (paragraphs 150 to 185) and “Decision-
taking” (paragraphs 186 to 207). Paragraph 7 refers to the “three dimensions to
sustainable development: cconomic, social and environmental”. Paragraph 11
begins a group of paragraphs under the heading “the presumption in favour of
sustainable development”. Paragraph 12 makes clear that the NPPE “does not
change the statutory status of the development plan as the starting point for decision
making”, Paragraph 13 describes the NPPF as “guidance for locs! planning
authorities and decision-takers both in drawing up plans and as a material
consideration in determining applications™.

12.  Paragraph 14, which is important in the present appeals, deals with the
“presumption in favour of sustainable development”, which is said to be “at the heart
of” the NPPF and which should be scen as “a golden thread running through both
plan-making and decision-taking”. It continues:

“For plan-making this megns that:

* local planning authorities should positively seck
opportunities to meet the development needs of their area;

* Local Plans should meet objectively assessed needs, with
sufficient flexibility to adapt o rapid change, unless:

- any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed
against the policies in this Framework taken as a whole;
or

- specific policies in this Framework indicate
development should be restricted,

For decision-taking this means:

* approving development proposals that accord with the
development plan withowt delay; and

* where the development plan is absent, silent or relevant
policics are out-of-date, granting permission unless:
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- any adverse impacts of doing so would significantly and
demonstrably outweigh the benefits, when assessed
against the policies in this Framework taken as a whole;
or

- specific policies in this Framework indicate
development should be restricted.”

We were told that the penultimate point (“any adverse impacts ...”) is referred to by
practitioners as “the tilted balance™. I am content for convenience to adopt that
rubric.

13.  Footnote 9 (in the same terms for both parts) gives examples of the “specific
polictes” referred to:

“For example, those policies relating to sites protected under
the Birds and Habitats Directives {see paragraph 119) and/or
designated as Sites of Special Scientific Interest; land
designated as Green Belt, Local Green Space, an Area of
Outstanding Natural Beauty, Heritage Coast or within a
National Park {(or the Broads Authority); desienated heritage
assets; and locations at risk of flooding or coastal erosion”

14.  These are said to be examples. Thus the list is not exhaustive. Further,
although the footnote refers in terms only to policies in the Framework itsslf, it is
clear in my view that the list is to be read as including the related development plan
policies. Paragraph 14 cannot, and is clearly not intended to, detract from the priority
given by statute to the development plan, as emphasised in the preceding paragraphs.
Indeed, some of the references only make sense on that basis. For cxample, the
reference to “Local Green Space” needs to be read with paragraph 76 dealing with
that subject, which envisages local communities being able “through local and
neighbourhood plans™ to identify for “special protection green areas of particular
importance to them”, and so “rule out new development other than in very special
circumstances ...”

15.  Section 6 (paragraphs 47 to 55) is entitled “Delivering a wide choice of high
quality homes”. Paragraph 47 states the primary objective of the section:

B b

“To boost significantly the supply of housing, local planning
authorities should:
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- use their evidence base to ensure that their Local Plan meets
the full, objectively assessed mneeds for market and
affordable housing in the housing market area, as far as is
consistent with the policies set out in {the NPPFL including
identifying key sites which are critical to the delivery of the
housing strategy over the plan period;

- identify and update annually a supply of specific
deliverable sites sufficient to provide five years’ worth of
housing against their housing requirements with an
additional buffer of 5% ... to ensure choice and competition
m the market for land. .__;

- identify a supply of specific, developable sites or broad
locations for growth, for years six to ten and, where
possible, for vears 11-15;

- for market and affordable housing, illustrate the expected
rate of housing delivery through a housing trajectory for the
plan period and set out a housing implementation strategy
for the full range of housing describing how they will
maintain delivery of a five-year supply of housing land to
meet their housing target; and

- setout their own approach to housing density to reflect local
circamnstances.”

16.  This group of provisions provides the context for paragraph 49, central to
these appeals and quoted at the beginning of this judgment; and in particular for the
advice that “relevant policies for the supply of housing” should not be considered
“ap-to-date”, unless the authorily can demonstrate 3 five-year supply of deliverable
housing sites.

17.  Section 12 is headed “Conserving and enhancing the historic environment”
(paragraphs 126 to 141), It includes policies for “designated” snd “non-designated”
heritage assets, as defined in the glossary. The former cover such assets as World
Heritage Sites, Schednled Monuments and others designated under relevant
legislation. A non-designated asset is one “identified as having a degree of
significance meriting consideration in planning decisions begause of its heritage
interest”. Paragraph 135 states:
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“The effect of an application on the significance of a non-
designated heritage asset should be tsken into accoumt in
determining the application. In weighing applications that
affect directly or indivectly non-designated heritage assets, a
balanced judgment will be required having regard to the scale
of any harm or loss and the significance of the heritage asset”

“Significance™ in this context is defined by the glossary in Annex 2 as meaning “the
value of a heritage sssst o this and future gemerations because of its heritage
interest”, which may be derived “not only from a heritage asset’s physical presence,
but also from its setting™.

18. Annex 1 (“Implementation™) states that policies in the Framework “are
material considerations which local plananing authorities should take into account
from the day of its publication” (paragraph 212); and that, where necessary, plans,
should be revised as quickly as possible to take account of the policies “through a
partial review or by preparing a new plan” (paragraph 213). However, it also
provides that for a transitional period of & vear decision-takers “may continue to give
full weight to relevant policies adopted since 2004, even if there is a limited degree
of conflict with this Framework” (paragraph 214); but that thereafier

“... due weight should be given to relevant policies in existing
plans according to their degree of consistency with this
framework (the closer the policies in the plan to the policies in
[the NPPF], the greater the weight that mayv be given).”
{paragraph 215)

NPPF - Legal sigtus and Inferpretation

19.  The court heard some discussion about the source of the Secretary of State’s
power {o issue natienal policy guidance of this kind. The agreed Statement of Facts
quoted without comment a statement by Laws LY (R (West Berkshire District
Council}) v Secretary of State for Commumities and Lacal Government [2016]
EWCA Civ 441; [2016] 1 WLR 3923, para 12) that the Secretary of State’s power
to formulate and adopt national planning policy is not given by statute, but is “an
exercise of the Crown’s common law powers conferred by the royal prerogative.”
In the event, following a query from the court, this explanation was not supported
by any of the parties at the hearing. Instead it was suggested that his powers derived,
expressly or by implication, from the planning Acts which give him overall
responsibility for oversight of the planning system (see R (dlconbury Developments
Ltd} v Secretary of State for the Environment, Transport and the Regions [2003] 2
AC 295, paras 140-143 per Lord Clyde). This is reflected both in specific

Page 9



requirements (such as in section 19(2) of the 2004 Act relating to plan-preparation)
and more generally in his power to intervene in many aspects of the planning
process, including (by way of call-in) the determination of appeals.

20. In my view this is clearly correct. The modern system of town and country
planning is the creature of statute (see Pioneer Aggregates (UK) Ltd v Secretary of
State for the Environment [1985] AC 132, 140-141). Even if there had been a pre-
existing prerogative power relating to the same subject-matter, it would have been
superseded (sec R (Miller) v Secretary of State for Exiting the European Union
(Birnie intervening) [2017] 2 WLR 583, para 48). (It may be of interest to note that
the great Case of Proclamations (1610) 12 Co Rep 74, which was one of the earliest
judicial affirmations of the limits of the prerogative (see Miller para 44) was in one
sense a planning case; the court rejected the proposition that “the King by his
proclamation may prohibit new buildings in and about London ...”)

21.  Although planning inspectors, as persons appointed by the Secretary of State
to determine appeals, are not acting as his delegates in any legal sense, but are
required to exercise their own independent judgement, they are doing so within the
framework of national policy as set by government. It is important, however, in
assessing the effect of the Framework, not to overstate the scope of this policy-
making role. The Framework itself makes clear that as respects the determination of
planning applications (by contrast with plan-making in which it has statutory
recognition), it is no more than “gnidance™ and as such a “material consideration”
for the purposes of section 70(2) of the 1990 Act (see R (Cala Homes (South) Ltd)

(Admin); [201 1] 1P & CR 22, para 50 per Lindblom J) It cannot and does not
purport to, displace the primacy given by the statute and policy to the statutory
development plan. It must be exercised consistently with, and not so as to displace
or distort, the statutory scheme.

Law and policy

22.  The correct approach to the interpretation of a statutory“development plan
was disca,.ssed by this court in Tesco Stores Lid v Dundee Cipy Council (45D4 S:m 28

that the meaning of the davel&pmem plan was a er to be determined solely by
the planning authority, subject to rationality. HeSaid:

“The development plar(is a carefully drafted and considered
statement of po published in order to inform the public of
the approach wlﬁ%i will be followed by planning authorities in
dec;smn-rﬁﬁ{mg unless there is good resson to depart from it.

s
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