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	FAO: Jo Tarrant 
[bookmark: _GoBack]Planning Department
Havant Borough Council
Public Service Plaza
Civic Centre Road
Havant 
PO9 2AX 
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[bookmark: OurRef]Our Ref: KDP\PAR5\434\11377672

	[bookmark: Date]13 June 2017
	


[bookmark: Dear]Dear Jo 
Deed of Variation of Bartons Road, Havant
I write further to previous correspondence in respect of the above matter and the proposed variation to the Section 106 Agreement affecting the above site and dated 28 February 2015. 
We act for Drum Housing Association who acquired the units comprised under the “Affordable Housing Land.” For your ease of reference, the variations being sought are detailed again below: 
1. The Affordable Housing Land is defined as Plots 1-6 (incl), 13, 14, 17, 18, 28, 29, 54 and 55. The mix and tenure for the Affordable Housing Units are detailed at Paragraph 1 of the Fifth Schedule of the S1106 Agreement but our client is seeking to amend the tenure of Plot 18 from its current tenure as an Affordable Rent unit to now being a Shared Ownership unit.

2. Paragraph 8 of the Fifth Schedule of the S106 Agreement states that the transfers of the Affordable Housing Units are to contain a covenant stipulating that:

(i) The units can only be used as affordable housing – We will require this clause to stipulate that the covenant will be qualified with a satisfactory mortgagee exclusion; 
(ii) Not to dispose of the units other than by sale by way of shared ownership or as affordable rent – The use of the word dispose catches a charge and thus prevents my client from charging the affordable units. Therefore, we will be seeking to qualify this clause so that it expressly states that this will not catch a mortgage or a charge;
(iii) A requirement to enter into a Nominations Agreement – Again, we will require this clause to stipulate that the covenant will be qualified with a satisfactory mortgagee exclusion; 


3. The mortgagee exclusion clause is detailed at Paragraph 12 of the Fifth Schedule and we believe it is inadequate for the following reasons:

(i) Paragraph 12(c) states that the purchase price shall be calculated as being the open market price subject to tenancies but disregarding obligations which restricts the occupation to persons on the Council’s Housing Register. This does not catch all of the affordable housing obligations but what would appear to be just the obligations relating to occupation and nominations. We will be seeking to vary this so that this applies to all of the affordable housing obligations as being disregarded;

(ii) The matter is required to complete 2 months after the purchase price is agreed. As there is no indication of the timeframe of when the purchase price is to be agreed, this creates uncertainty over the moratorium period which extend beyond the acceptable 3 month moratorium period agreed with the Council on previous transactions. Therefore, we will be seeking to vary the current provisions so that the expressly state that the moratorium period is 3 months from the date of service of the original notice; and 

(iii) Paragraph 12(f) is ambiguous and does not expressly state that all of the affordable housing obligations shall cease and will not be binding on the successors in title to the Chargee. Currently, it makes reference to Paragraph 12 which is the mortgagee exclusion clause and not the affordable housing obligations themselves and this will need to be amended.
As requested, we have enclosed a cheque for the sum of £195.00 in respect of the Council’s fees and we look forward to hearing from you with confirmation that our application is being processed so that this matter may progress. 
Yours sincerely
Kinali Patel
Trainee Solicitor
Direct tel: 0207 880 4311
e-mail: kinali.patel@devonshires.co.uk
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