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1.        Introduction 
 
 
1.1    These representations are submitted on behalf    
   
  
    

 
1.2      The representations object to application APP/22/00084 relating to 2   
  Bembridge Drive, Hayling Island, Hampshire, PO11 9LU for, 

 
     Prior Approval for the enlargement of a dwelling house consisting of the 
 construction of up to two additional storeys, immediately above the topmost 
 storey of the dwelling house, with a maximum height of 12.1 metres, together 
 with any engineering operations reasonably necessary for the purpose of that 
 construction. 

 
 1.3      The application is for Prior Approval for the enlargement of the dwelling   
  house by construction of additional storeys as permitted development as      
  defined in The Town and Country Planning (General Permitted     
  Development) (England) Order 2015 (as amended) -Schedule 2, Part 1,     
  Class AA. 

  
 1.4.     The application for Prior Approval requires certain conditions to be              
  assessed and considered to be acceptable before the proposed        
  development can be considered as Permitted Development. In respect of      
  application APP/22/00084.    
          
              The conditions in Schedule 2 Part 1 Class AA.2 (3) are pertinent and state, 

  
      “(3) The conditions in this sub-paragraph are as follows- 
 
 (a)    before beginning the development, the developer must apply to the local planning 
 authority for prior approval as to- 
 
 (i)     impact on the amenity of any adjoining premises including overlooking, privacy and the 
 loss of light. 
 
 (ii)    the external appearance of the dwellinghouse, including the design and architectural 
 features of- 
 
        (aa)         the principal elevation of the dwellinghouse, and 
 
        (bb)         any side elevation of the dwellinghouse that fronts a highway.” 
 

1.5    In a judgment handed down on 3 February 2022 the High Court has            
    ruled against claimants in three cases involving how widely a local            
    authority can consider planning matters when dealing with a request for            
    prior approval under the Town and Country Planning (General Permitted 
    Development) (England) Order 2015. 
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1.6.   These cases involved claims against the London Borough of Haringey       
     and Broxbourne Borough Council. In 
 
 Cab Housing Ltd & Ors v Secretary of State for Levelling Up, Housing and   
 Communities & Ors [2022] EWHC 208 (Admin) 
 
      Mr Justice Holgate stated that some permitted development rights are  
     dependent upon an application for prior approval, without which rights   
     granted by GDPO 2015 cannot be exercised. A council was not entitled to 
     have regard to all material considerations,  when considering prior   
     approval but only those set out in the order.   
 
         The judgment is included at Appendix 1 and the Appeal Decisions included 
     at Appendix 2. 
 
 
1.7     Mr Justice Holgate went onto state Applicants were free to appeal to the 
      Secretary of State when a local authority refuses to grant prior approval or 
      fails to determine an application within the relevant time limit. 
 
1.8      Three applications were made under s.288 of TCPA 1990 to challenge the 
       decisions of Planning Inspectors to dismiss appeals against the refusal of 
       prior approval under Class AA of Part 1 of Schedule 2 to the GPDO, which 
       refers to the enlargement of a single house by up to two storeys, or one 
       storey above a single-storey building. 
 
1.9      Holgate J said,  
 
 “These challenges raise important issues regarding the true interpretation of 
 Class AA of Part 1. 
 
 First, are the claimants correct in saying that a planning authority's control of 
 impact on amenity [is] limited to effects on properties contiguous with, or 
 abutting, the subject property and are those effects limited to overlooking, 
 privacy and loss of light? 
 
 Alternatively, does that control embrace impact upon all aspects of the  
 amenity of neighbouring premises, as the Secretary of State contends? 
 “Second, is the authority’s control of the external appearance of the subject 
 dwelling limited to the ‘design and architectural features’ of its principal 
 elevation and any side elevation fronting a highway, and is it further limited to 
 the effects of those matters upon the subject dwelling itself?” 
 
 

 1.10      The claimant’s said councils were not allowed to consider the impact of 
      external appearance changes on any property outside the subject   
      dwelling. But the Secretary of State contended that the control covers  
      all aspects of the external appearance of the proposed development,             
      and not simply the two elevations specifically referred to, and the  
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     impact upon other premises. The inspectors took this broader              
     approach. 

 
 

    1.11   Holgate J said, 
 
   “I cannot accept the narrower construction advanced…that the amenity 
  control only concerns those properties which abut, or are contiguous 
  with, the subject property. The normal meaning of the word ‘adjoining’ 
  includes ‘adjacent' or ‘neighbouring’.” 

 
1.12    He said the word, 
 
    'including' in either sub-paragraph (i) or (ii) of paragraph AA.2(3)(a) 
   could not be read as limiting the matters which can be taken into  
              account under ‘amenity’ or ‘external appearance' to those expressly 
   specified.” 
 
    “The word ‘including’, read in the context of this legislation, does not 
     have an exhaustive effect. Indeed, if the intention had been to limit 
     prior approval controls to the matters specified, the obvious course 
     would have been to say so directly.” 
 
1.13      The judge also rejected the claimants’ submissions that the ‘external     
         appearance’ control is confined to an assessment of the impact of that 
         appearance on the subject property itself, as opposed to its    
         surroundings. 
 
  “There is nothing in the language of the GPDO 2015 to justify this  
  construction,” he said. 
 
1.14       Holgate J concluded, 
 
   “The decision of each inspector was entirely lawful. That is as far as 
  the court's function permits this judgment to go. 
  Individual decision-makers will make their own planning judgments  
  applying the prior approval controls, correctly interpreted, to the  
  materials before them.” 
 
 
1.15 He summarised his findings as: 
 
           Where an application is made for prior approval under Class AA of Part   
           1 of Schedule 2 to the GPDO 2015, the scale of the development   
            proposed can be controlled within the ambit of paragraph AA.2(3)(a); 

 
i. In paragraph AA.2(3)(a)(i) of Part 1, ‘impact on amenity’ is not limited 

to overlooking, privacy or loss of light. It means what it says.  
(My emphasis) 
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ii. The phrase ‘adjoining premises’ in that paragraph includes 
neighbouring premises and is not limited to premises contiguous with 
the subject property. 

 
iii. In paragraph AA.2(3)(a)(ii) of Part 1, the ‘external appearance’ of the 

dwelling house is not limited to its principal elevation and any side 
elevation fronting a highway, or to the design and architectural 
features of those elevations. 

 
iv. Instead, the prior approval controls for Class AA of Part 1 include the 

'external appearance’ of the dwelling house. 
 

v. The control of the external appearance of the dwelling house is not 
limited to impact on the subject property itself, but also includes impact 
on neighbouring premises and the locality. 

 
1.16     This is up to date planning case law and the approach set out in the  
        Judgment is the correct approach to assess this type of Prior Approval 
        application. 
 
             Appeal Decisions considered in the Judgment 
 
 
1.17      The three appeal decisions considered in the Judgement are included 
         in Appendix 2 and summarised below. The appeal decisions confirm the 
         approach that a decision maker should take when assessing this type of 
         application.  
 
1.18      31 Gaywood Avenue, EN8 
 
             The Inspector concluded that the proposed development would have an 
         adverse impact in terms of both the amenity and the external       
         appearance of the dwelling. The Inspector said that the design and         
         external; appearance of the rear elevation was a relevant consideration 
         under paragraph AA.2(3)(a)(ii). He also said that the effect of the     
         proposed additional storey across the width of the new elevation on the 
         “outlook “of the occupiers of the neighbouring dwelling, number 29, and  
         whether that effect would be “overbearing”, were relevant considerations 
         in the assessment of impact on the amenity of adjoining premises under 
         paragraph AA.2(3)(a)(i).  
 
1.19.     The Inspector concluded that the proposal would not harm the amenity of 
         adjoining occupiers under AA.2(3)(a)(i) in terms of overlooking, privacy 
         or loss of light. 
 
1.20.    The Inspector did however consider that the heightened bulk of the   
        proposal, in combination with the substantial width of the rear elevation 
        (19.3m), would be “over dominant” when viewed from the adjacent     
        garden of number 29. A row of 5 sets of obscure glazed windows         
         across the first-floor rear elevation would “stand out discordantly within 
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           the residential scene”, which “would draw further attention to the bulk of 
           the proposed and enlarged building and contribute to its visually jarring    
           impact.”  
 
1.21.       The Inspector drew together these findings in paragraph 15 and stated, 
 
               “The above adverse impacts would largely be contained to views of the 
            proposed rear elevation from the neighbouring premises, and so would 
            be relatively localised. Nevertheless, given the substantial width of the 
            proposed building mass and its close proximity to No29, the impact     
            would be substantially discordant in terms of both appearance and          
           outlook, viewed from neighbouring premises.” 
 
1.22         These conclusions were based on the requirements of paragraph   
  AA.2(3)(a)(i) and (ii) of Part 1 of Schedule 2 to the GPDO 2015 and 
  formed the reasons for the dismissal of the appeal by the Inspector   
  based on the planning merits. 
 
 
1.23        20 Franklin Street, London N15 
  
               This prior approval application was for the addition of a single storey to 
           a two-storey end of terrace dwelling, in a terrace of four houses. The 
           appeal failed solely on the Inspector’s assessment of the external   
           appearance of the proposed dwelling as proposed to be enlarged. 
 
1.24        The Inspector rejected the appellants claim that the assessment of the 
          external appearance of the proposal was confined to its effect on the 
          appeal building and stated at paragraph 10 of the appeal decision       
          stating, 
 
              “Moreover, whether the external appearance of a dwelling is acceptable 
           is inherently linked to how it would be seen in relation to neighbouring 
           buildings and the wider street-scene or landscape, as it may be.   
           Appearance is not, therefore, a matter to be assessed in a vacuum or in 
           isolation, particularly in this case where the appeal building is located 
           within a terrace of closely related properties. I therefore consider that it 
          is reasonable, in the planning judgment under paragraph AA.2(3)(a)(ii) 
          to take account of the effect of the proposed external appearance of the 
          dwelling on the wider character and appearance of the area.”  
 
1.25       The Inspector considered at paragraph 12 that the proposed                   
          development would appear as a dominant, bulky and          
          incongruous addition, disrupting the otherwise homogeneous character 
          of the terrace. The sudden increase in height would jar with the rest of 
          the terrace. 
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1.26.      At paragraph 13 the Inspector concluded that the proposed development 
         would materially detract from the consistency and balance of the lower-
         level development within the wider terrace, which is positioned around 
         the three storey blocks of flats to the side and rear. As the blocks were 
         purpose built and of a considerably different appearance, their           
         presence could not be relied upon to justify granting prior approval. On 
         this basis the Inspector came to a planning judgement that the appeal 
         should be dismissed. 
 
1.27.     2 Lemsford Close, London N15 
 
             This appeal related to the refusal of prior approval for the addition of a 
         flat- roofed single storey to the existing two-storey, flat-roofed dwelling. 
         The Inspector considered that the proposal would be acceptable in terms 
         of its impact on the amenity of adjoining premises, which included   
         maintaining a relatively open outlook from within adjoining gardens. 
 
1.28       In respect of paragraph AA.2(3)(a)(ii) at paragraph 3, the Inspector   
          decided that, disregarding any effect on adjoining      
          properties, the proposed second floor extension closely reflected           
          the architectural style of the existing property.   
 
1.29       At paragraph 5 the Inspector concluded that the additional storey would 
          clearly protrude above the adjoining flat roofs, giving the terrace an   
          uneven profile. As a result, it would appear inconsistent with its  
          neighbours. The disruptive effect would be particularly noticeable  
          because of the open aspect of the street scene directly facing parkland. 
          The side elevations would be clearly visible above the adjoining flat   
          roofs. 
 
1.30       In conclusion at paragraphs 6 and 12 stated that the proposed extension 
          would be out of keeping with the external appearance of the appeal          
          building in the context of the adjoining terrace and on this basis   
          dismissed the appeal.  
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2. Objection to Prior Approval Application for enlargement of a 
 dwellinghouse by construction of additional storeys. 
 
2.1.     The first consideration is impact on the amenity of adjoining premises, 
 including overlooking, privacy and the loss of light. 
 
           The consideration of the impact on amenity includes adjoining premises and 
  includes neighbouring premises and is not limited to premises    
  contiguous with the subject property. 
 
 
2.2  The 3D images below demonstrate the impact of the proposal on 4 
 Bembridge Drive and how overbearing the proposal would be. The windows 
 within the rear elevation look directly into the rear garden of the 
 neighbouring house.  
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Looking Southeast towards the site. The additional two storeys would be too tall, 
over dominant in the street scene and out of character with the area. Photo 1. 
 



 

Andrew Burgess Planning 
 

12 

 
 
Looking Northeast from the footpath leading to the beach towards 2 Bembridge Drive 
and the flats opposite. The impact of two additional storeys is clear. Photo 2. 
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Looking East from the footpath to the beach with 4 Bembridge Drive with the dark 
roof. Photo 3. 
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Looking North from the beach the impact of two additional storeys would be 
overbearing and over dominant on 4 Bembridge Drive. Photo 4. 
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Looking South from Bembridge Drive. The additional two storeys would create a 
tower with a block appearance out of character with the area. Photo 5. 
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The view from Flat 10 looking south. The proposed two storeys will be overbearing to 
the occupiers of Flat 10, result in overlooking, loss of privacy and loss of outlook. 
Photo 6. 
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           Overlooking 
 
2.3     This proposal which will be four storeys in height will result in overlooking to 4 
 Bembridge Drive and the flats opposite. The rear garden of 4 Bembridge 
 Drive will suffer severe overlooking from the proposed third and fourth floor 
 with windows looking directly into the garden. 
 
 
           Privacy 
 
2.4      The design of the proposal will result in loss of privacy to the occupiers of 4 
 Bembridge Drive and will impact unacceptably on the use and enjoyment of 
 their garden. The four storey building would loom over their garden and be an 
 over dominant presence.  
 
 
          Loss of Light 
 
2.5      A thorough report regarding Loss of Light to 4 Bembridge Drive has been 
 prepared by Right of Light Consulting Chartered Surveyors and is included as 
 Appendix 2. The proposal has been assessed by the application of BRE “Site 
 Layout Planning for Daylight and Sunlight: A guide to good practice.” 
 
2.6      The assessment demonstrates that the ground floor bedroom of 4 Bembridge 
 Drive already enjoys a relatively low level of daylight and sunlight due to the 
 proximity of 2 Bembridge Drive. The skylights to the first and second floors will 
 also be impacted. 
 
2.7     A 25 degree test has been applied and it is clear that the proposed extension 
 does not satisfy the 25 degree test. In summary the light received by the 
 ground floor bedroom, and cloakroom at 4 Bembridge Drive is already 
 obstructed. The two storey side extension will restrict the light further. 
 
2.8     Breaching the 25 degree test signifies that further detailed tests are needed. 
 In these circumstances it is expected that the Council will require the applicant 
 to carry out an assessment in accordance with the BRE guide. The 
 assessment should include the following tests: 
 

• Vertical Sky Component 
• Daylight Distribution 
• Annual Probable Sunlight Hours 
• Overshadowing to Gardens and Open Spaces 
• Sun path diagrams/shadow plots 
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It should also be noted that the first-floor bedroom at 4 Bembridge Drive is reliant on 
light it receives from the skylight window serving the room. 
 

 
 
The existing view from the first floor lounge will be blocked by the proposal 
resulting in substantial loss of light and the outlook will be reduced to a solid brick 
wall. Photo 7 
 

 
 
The current view from the second floor bedroom currently the outlook is the sky but 
would change to a solid brick wall resulting in loss of light and a poor outlook. 
Photo 8 
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2.9     The report concludes that no decision is made in favour of the application until, 
 
 

1) The applicant has submitted a complete and accurate daylight 
and sunlight assessment prepared in accordance with the BRE 
guide; and 

 
                             2) The assessment shows the proposed design; or amended  
                        design, complies with the BRE guide. 
 
2.10    It should however be noted that the application is deficient in respect of 
 providing a report on loss of light. Indeed, it is fundamentally  flawed due to 
 the absence of such a report and should be refused for this reason alone. 
 
 
2.11    The second consideration relates to the external appearance of the 
 dwellinghouse, including the design and architectural features of, 
 
            i) The principal elevation of the dwellinghouse, and 
 
            ii) Any side elevation of the dwellinghouse that fronts a highway. 
 
           The recent High Court judgment broadens this consideration to impact on 
 neighbouring premises and the locality. 
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2.12     The principal elevation of the dwellinghouse 
 
             The principal elevation of the dwellinghouse with the additional two storeys 
    is not a thing of beauty as can be seen from the proposed elevations below. 
 

 
 
 The proposed design is brutal and extremely unattractive and resembles a 
 design style from the former Soviet Union. This is poor design and conflicts 
 with guidance in the National Planning Policy Framework (NPPF) also 
 referred to as “the Framework”. 
 
 
2.13 The proposal would be unattractive when viewed from neighbouring 
 properties, the street, the beach, and immediate locality. The poor quality 
 design does not contribute to improving the appearance of the area and will 
 be detrimental to the character and appearance of the area due to its bland 
 and utilitarian design. These comments apply equally to the rear elevation 
 which will be viewed from the beach.  
 
Density 
 
2.14   The density of the proposed building is out of character and too dense 
 compared to neighbouring dwellings. The plot measures approximately 588 
 sq. m (0.00588 Hectares) and each floor covers an area of 144 sq. m 
 resulting in a total floor space area of 576 sq. m within the four storeys. This is 
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 a Plot Ratio of 1.02: 1 and indicates that the proposal Is out of place in this
 location. 
 
Conflict with National and Local Planning Policy  
 
2.15   The design of the proposal conflicts with paragraph 130 which states, 
 

130.   Planning policies and decisions should ensure that developments:  

a) will function well and add to the overall quality of the area, not just for the 
short term but over the lifetime of the development;  

b) are visually attractive as a result of good architecture, layout and 
appropriate and effective landscaping;  

 c) are sympathetic to local character and history, including the surrounding 
 built environment and landscape setting, while not preventing or discouraging 
 appropriate innovation or change (such as increased densities);  

 d)  establish or maintain a strong sense of place, using the arrangement of 
 streets, spaces, building types and materials to create attractive, welcoming 
 and distinctive places to live, work and visit; “ 

2.16      Paragraph 134 goes on to state, 

“ 

134. Development that is not well designed should be refused, especially where it 
fails to reflect local design policies and government guidance on design52, taking 
into account any local design guidance and supplementary planning documents 
such as design guides and codes. Conversely, significant weight should be given 
to:  

1. a)  development which reflects local design policies and government 
guidance on design, taking into account any local design guidance and 
supplementary planning documents such as design guides and codes; 
and/or  

2. b)  outstanding or innovative designs which promote high levels of 
sustainability or help raise the standard of design more generally in an 
area, so long as they fit in with the overall form and layout of their 
surroundings.  

52 Contained in the National Design Guide and National Model Design Code. “ 
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2.14  The proposal is also in conflict with the policies in the Havant Borough Core 
Strategy March 2011 and in particular Policy CS 16,   

Policy CS16 High Quality Design  

Planning permission will be granted for development that is designed to a high standard, 
which helps to create places where people want to live, work and relax. All development 
should demonstrate that its design:  

1. Responds to, draws inspiration from and respects local context and:  

a)  Identifies and responds positively to existing features of natural, historic or  

local character within or close to the proposed development site;  

b)  Integrates with existing local landscape features, promotes wildlife and  
                

             biodiversity and/or applies characteristics of the local area into the design of a  

             scheme wherever possible to create variety and interest; 

 
             c) Uses the characteristics of the locality to help inform the design of the new  

               development including heights, massing, existing buildings lines, plot widths  

                and depths, materials and proportions of windows and doors. 

d)  Is well connected to and integrates with the immediate local area and the  

wider area by linking to existing pedestrian and cycle routes and encouraging  

people to use public transport where possible; and  

e)  The development does not cause unacceptable harm to the amenity of  

neighbours through smell, the loss of privacy, outlook, noise and overlooking.  
 

2.15 The proposal also conflicts with the Havant Borough Council Borough Design 
 Guide Supplementary Planning Document December 2011.  

2.16  The proposed additional two storeys are not well designed and conflict with 
 National Planning Guidance in the NPPF. The proposal also conflicts with 
 Local Planning Policy, in particular Policy CS 16 of the Havant Borough Core 
 Strategy March 2011 and the Supplementary Planning Document Havant 
 Borough Council Borough Design Guide December 2011 which is a 
 material consideration. These policy objections support refusal of the 
 application. 
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3.0     Summary and Conclusions 
 
3.1      The proposal for two additional storeys to be added to 2 Bembridge Drive 
 conflicts with the conditions that must be assessed in paragraph AA.2 of 
 Part 1 of Schedule 2 to the GPDO 2015. 
 
3.2  The proposal will result in unacceptable impact on the amenity of adjoining 
 premises which in case law includes neighbouring premises and the locality 
 generally. There will be unacceptable overlooking, loss of privacy and loss of 
 light which will cause serious harm to the occupiers of neighbouring 
 properties. 
 
3.3     The proposed external appearance of the building with two additional storeys 
 is poor design and results in an unattractive building out of character with  the 
 area. The bland and utilitarian design of the building fails the tests in the 
 NPPF regarding well designed developments. In accordance with the NPPF 
 advice poorly designed proposals should be refused. 
 
3.4  It is clear from the floorplans that ultimately this application is an attempt to 
 ultimately establish eight apartments, as the internal staircase would allow self 
 contained flats to be established. This is planning by stealth, and it appears 
 that the application is attempting to establish a fallback position where 
 approval of this application would be used to justify a planning application to 
 create four flats. 
 
3.5  The application fails the Prior Approval test of the conditions set out in the 
 GPDO and explained above.  
 
 The proposal will therefore be harmful to, 
 

i. the amenity of surrounding premises. 
ii. the character of the area and street scene due a poorly designed 

building. 
 

 3.6.    The application should be refused as there are significant and substantial 
 material planning objections to the application. The adverse impact of the 
 proposal significantly and demonstrably outweighs any benefits.  

 It is respectfully requested that the application is refused for the 
 reasons set out above. 
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HIGH COURT JUDGMENT 
 
CAB HOUSING LIMITED 
 
Case No: 
CO/2763/2021 
CO/3135/2021 
CO/3921/2021 
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APPENDIX 2 
 
APPEAL DECISIONS 
 
i)   Appeal Ref: APP/W1905/W/20/3265298 
     31 Gaywood Avenue, London EN8 8QE  
 
ii)  Appeal Ref: APP/Y5420/D/21/3268817 
     20 Franklin Street, London N15 6QH  
 
iii)  Appeal Ref: APP/Y5420/D/21/3277589  
      2 Lemsford Close, London N15 6BY  
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Appeal Decision  

Site Visit made on 15 June 2021  
by William Cooper  BA (Hons) MA CMLI 

an Inspector appointed by the Secretary of State  

Decision date: 5th July 2021 

 
Appeal Ref: APP/W1905/W/20/3265298 

31 Gaywood Avenue, London EN8 8QE  
• The appeal is made under section 78 of the Town and Country Planning Act 1990 (as 

amended) against a refusal to grant approval required under Article 3(1) and Schedule 
2, Part 1, Class AA, Paragraph AA.2.(3) of the Town and Country Planning                      
(General Permitted Development) (England) Order 2015 (as amended) (GPDO). 

• The appeal is made by Mr Chaim Bard, Cab Housing Ltd against the decision of 
Broxbourne Borough Council. 

• The application Ref: 07/20/0813/P4D, dated 14 September 2020, was refused by notice 
dated 11 November 2020. 

• The development proposed is described as prior approval for construction of an 
additional floor above the principal part of the house to add additional living space to 
the existing dwelling house. 

Decision 

1. The appeal is dismissed. 

Applications for Costs 

2. An application for an award of costs was made by Mr Chaim Bard, Cab Housing 

Ltd against Broxbourne Borough Council. This application is the subject of a 
separate decision. 

Preliminary Matters 

3. The description in the banner heading above is taken from the appeal form and 
decision notice, in the interests of clarity. 

Main Issue 

4. The main issue is whether the proposal would be permitted development under 

Schedule 2, Part 1, Class AA of the GPDO. 

Reasons 

5. Under Schedule 2, Part 1, Class AA, Condition AA.2.(3)(a) of the GPDO, it is 

necessary to assess factors including (i) the proposal’s impact on the amenity 
of adjoining premises and (ii) the external appearance of the dwellinghouse.  

6. Condition AA.2.(3)(a) criterion (ii) sets out that external appearance of the 

dwellinghouse includes the design and architectural features of principal 

elevation of the dwellinghouse, and any side elevation of the dwellinghouse 

that fronts a highway. This does not preclude consideration of other factors 
which are relevant to the visual impression that the dwellinghouse makes, such 

as the design and architectural features of other elevations. In the current 
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case, the design and architectural features of the proposed rear elevation is 

one of the factors relevant to assessment of the external appearance of the 

dwellinghouse.  

7. Condition AA.2.(3)(a)criterion (i) sets out that amenity factors include 

overlooking, privacy and the loss of light. This does not preclude consideration 
of other factors relevant to amenity. Regarding the scope of amenity, criterion 

l) of Policy EQ1 of the Broxbourne Local Plan (2020) is a useful reference point. 

This includes outlook of neighbouring occupiers. In the current case, whether 
the proposal would have an overbearing effect on the outlook of occupants of 

neighbouring dwelling No 29 Gaywood Avenue is one of the amenity factors 

that is relevant to assessment of the proposal’s impact on adjoining premises. 

8. The appeal property is a detached single storey dwelling within a mainly 

residential area. It is part of a cluster of bungalows of some architectural 
diversity, situated towards the end of a cul-de-sac road. There is a mix of 

terraced rows of two storey dwellings to the south and east of the appeal site, 

rows of semi-detached two storey dwellings to the west and rows of bungalows 

to the north and south east. This mix includes various extensions and some 
juxtaposition of bungalows and two storey properties. Pitched gable roof forms 

of various height and size constitute the predominant roof style. As such, the 

context is an area of mixed twentieth century suburban residential character 
with some variety of building form, size and style. A street tree to the west of 

the site adds to the streetscene and softens views from the west.          

9. The appeal site has a somewhat individualistic character, given its relatively 

wide front and rear elevations, and concentration of garden space to its sides 

and front. It has a relatively narrow strip of rear garden space, adjacent to the 
side boundary of adjoining property No 29. Also, as neighbouring rows of 

buildings do not flow closely on from its side elevations, and it is a detached 

property among a mix of mainly terraced and semi-detached dwellings, it is 

somewhat atypical of its locality.  

10. Within this context, viewed from the front and sides of the building, the 
proposed enlarged two storey, pitched roof dwelling would assimilate with the 

locality’s mixed suburban residential character, which includes two storey 

dwellings and some juxtaposition of bungalows and two storey houses. The site 

would continue to have a somewhat individualistic character. Also, the nearby 
street tree would also have a softening effect on views of the western side 

elevation from the street.  

11. Regarding the receivable light aspect of amenity, the boundary wall on the 

appeal site’s northern perimeter casts some shadow to the north. This wall 

would be retained, with its shadowing effect. The substantial gap between the 
eastern elevation of No 31 Gaywood Avenue and the side elevation of No 33 

would not be reduced and so daylight and sunlight access to the No 29 via that 

gap would endure.  

12. Furthermore, the Sunlight and Daylight assessment by the appellant’s 

consultant engineer sets out that while daylight and sunlight to the windows 
and garden of No 29 would be reduced by a small amount, they would remain 

well above the minimum recommended by the BRE Guide1. I see no reason to 

 
1 Site Layout and Planning for Daylight and Sunlight, A guide to good practice, Second Edition (Building Research 

Establishment, 2011).  
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doubt the accuracy of this assessment. Given the above, the proposal would 

not significantly reduce daylight and sunlight to the adjoining premises. 

Therefore, within the suburban residential context, the proposal would not 
harm the amenity of adjoining premises in terms of receivable light.      

13. Regarding privacy, the obscure glazed, unopenable nature of the rear windows 

of the proposed first floor storey would avoid overlooking and loss of privacy of 

adjoining premises. Perceptions to the contrary would not alter this actuality. 

Therefore, the proposal would not harm the amenity of adjoining premises in 
terms of overlooking and privacy.      

14. However, the proposed heightened bulk of the building, in combination with its 

substantial width of around 19.3m close to No 29’s side boundary would appear 

over dominant, viewed from the rear, from neighbouring garden space to the 

north. Moreover, the extent of the row of five adjacent sets of obscure glazed 
windows across the first floor level of the proposed rear elevation would stand 

out discordantly within the residential suburban scene. This would draw further 

attention to the bulk of the proposed enlarged building, and contribute to its 

visually jarring impact.  

15. The above adverse impacts would largely be contained to views of the 

proposed rear elevation from neighbouring premises, and so would be 
relatively localised. Nevertheless, given the substantial width of the proposed 

building mass and its close proximity to No 29, the impact would be 

substantially discordant in terms of both appearance and outlook, viewed from 
neighbouring premises.  

16. Therefore, the proposal would result in development that would have an 

adverse impact on the amenity of adjoining premises and the external 

appearance of the dwellinghouse. The use of exterior materials matching the 

existing building would not negate the adverse impacts of the enlarged mass.    

17. Subsequent to the Council’s decision on the planning application in this case, a 

lawful development certificate was granted for a rear dormer roof extension to 
the existing building2. The appellant indicates that they intend to erect the 

dormer extension under Part 1, Class B of the GPDO should the appeal fail. This 

other scheme, as illustrated in the appellant’s Written Statement3, would entail 
a dormer on part of the rear roof slope. This differs from the appeal proposal as 

it would not entail an additional first floor storey across the full footprint of the 

building, with associated additional increase in bulk and ridge height. As such, 
the appeal proposal would entail a significant step up in scale of building and 

associated impacts, compared to the potential dormer scheme. Thus, the 

dormer scheme carries limited weight in this case.     

18. In conclusion, the proposal would not be permitted development under 

Schedule 2, Part 1, Class AA of the GDPO, with specific regard to criteria (i) 
and (ii) of condition AA.2.(3)(a).   

Conclusion 

19. For the above reasons the appeal is dismissed. 

William Cooper    INSPECTOR 

 
2 Application Ref: 07/20/1197/LDP. 
3 Page 11. 
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Appeal Decision  

Site Visit made on 20 August 2021  
by A M Nilsson BA (Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 8th September 2021 

 

Appeal Ref: APP/Y5420/D/21/3268817 
20 Franklin Street, London N15 6QH 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant approval required under Schedule 2, Part 1, Class AA of the 

Town and Country Planning (General Permitted Development) (England) Order 2015 (as 

amended) (the GPDO). 

• The appeal is made by Mr G Schreiber against the decision of London Borough of 

Haringey. 

• The application Ref HGY/2021/0172, dated 22 December 2020, was refused by notice 

dated 3 February 2021. 

• The development proposed is described as: application for prior approval of the 

proposed enlargement of a dwellinghouse by construction of an additional storey 

pursuant to Town and Country Planning (General Permitted Development) (England) 

Order 2015 (as amended) - Schedule 2, Part 1, Class AA. 
 

Decision 

1. The appeal is dismissed. 

Application for costs 

2. An application for costs was made by Mr G Schreiber against the London 
Borough of Haringey. This application is the subject of a separate Decision. 

Preliminary Matters 

3. Schedule 2, Part 1, Class AA of the Town and Country Planning (General 
Permitted Development) (England) Order 2015 as amended (the GPDO), 

permits development consisting of the enlargement of a dwellinghouse by 
construction of up to two additional storeys, where the existing dwellinghouse 

comprises two or more storeys. 

4. As detailed within the GPDO, development under Class AA is permitted subject 
to the condition that before beginning the development, the developer must 

apply to the local planning authority for prior approval. The local planning 
authority may refuse the application where it considers that the proposal does 

not comply with the limitations or restrictions that are applicable to such 
permitted development. 

5. The provisions of the GPDO require the local planning authority to assess the 

development proposed solely on the basis of a limited number of 
considerations. The Council has raised concerns in respect of the effect of the 

development upon the external appearance of the host property. I therefore 
consider this to be the main issue in the appeal.  
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6. Development plan policies and the National Planning Policy Framework (the 

Framework) can be considered relevant in prior approval cases, but only 
insofar as they relate to the development and prior approval matters. I have 

proceeded on this basis. 

Main Issue 

7. The main issue is whether prior approval should be given, having particular 

regard to the resulting external appearance of the dwellinghouse.  

Reasons 

8. The appeal property is a two storey dwellinghouse. It is the end property of a 
terrace of four properties where there is a slight step in the ridgeline between 
the two central properties. There is also single storey detached properties 

within Franklin Street. To the side and rear of the appeal site are three-storey 
purpose-built blocks of flats. 

9. The appellant contends that in considering the ‘external appearance of the 
building’ this should be confined solely to the building in question and not to its 
wider context or street-scene. However, the list within paragraph AA.2(3)(A)(ii) 

is prefaced by the word including, which indicates that it is not a closed list, 
and that other factors may be taken into account. 

10. Moreover, whether the external appearance of a dwelling is acceptable is 
inherently linked to how it would be seen in relation to neighbouring buildings 
and the wider street-scene or landscape, as it may be. Appearance is not, 

therefore, a matter to be assessed in a vacuum or in isolation, particularly in 
this case where the appeal building is located within a terrace of closely related 

properties. I therefore consider that it is reasonable, in the planning judgment 
under paragraph AA.2(3)(A)(ii) to take account of the effect of the proposed 
external appearance of the dwelling on the wider character and appearance of 

the area. 

11. The proposed development is to erect an additional floor on top of an existing 

two storey end of terrace building. The appeal building is seen within a wider 
terrace of buildings which, although there is a slight step between the centre 
two dwellings on the terrace, has a consistency and rhythm in terms of height. 

The existing step is small and is not prominent. It reflects the slight incline in 
the street. 

12. In the context of the above, the proposed development would, particularly 
when seen from parts of Franklin Street and Albert Road appear as a high, 
dominant, bulky and incongruous addition to the appeal building. It would 

visually disrupt the otherwise homogeneous character of the existing terrace 
and the sudden increase in height would jar with the remainder of the terrace. 

13. Despite the use of matching materials, the proposed development would 
visually compete with the remainder of the terrace and would materially 

detract from the consistency and balance afforded to the otherwise lower-level 
development within the wider terrace which is positioned around the three 
storey blocks of flats to the side and rear. Although these flats are taller, and 

the resulting development would be of a similar height, they are purpose built 
blocks that are considerably different in appearance. Their presence does not 

justify allowing harmful development. 
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14. For the above reasons, I find that significant harm would be caused to the 

external appearance of the building. In this respect, the proposal would not 
accord with paragraph 126 of the Framework 2021 which seeks to create high 

quality, beautiful and sustainable buildings and places.  

15. In reaching my findings, I have had regard to the conflict with Policy SP11 of 
Haringey’s Local Plan – Strategic Policies (2013) and Policies DM1 and DM12 of 

Haringey’s Local Plan – Development Management DPD (2017) which require, 
amongst other things, that development is of a high standard of design 

including for residential extensions. 

16. Since the original decision The London Plan 2021 has been published by the 
Mayor of London. The policies contained in The London Plan 2021 replace those 

of The London Plan 2016 referred to in the Council’s original decision and as 
such those policies are no longer relevant. 

Other Matters 

17. The appellant has referred to documents entitled ‘Planning Reform: Supporting 
the high street and increasing the delivery of new homes’ (2018) and ‘Planning 

for the Future’ (2020). Although the citations the appellant has provided are 
supportive of the general principle, they do not remove the requirement in the 

GPDO to consider the impact on external appearance, of which I have found 
harm. I therefore give these documents limited weight in the appeal. 

18. The appellant considers that the Council’s approach to their consideration of 

the proposed development would frustrate the intentions of the legislation in 
providing more homes. Although the proposed development is for the 

extension to an existing dwelling rather than the creation of a new home, I do 
not consider that the Council’s approach in considering the matter of the 
external appearance of the dwelling was incorrect. It is clear in the legislation 

that approval of the form of development proposed is not a fait accompli. 

19. The appellant draws some comparison with the Council’s decision to refusing to 

approve reserved matters on the grounds of the principle of development. As 
the proposed development is an entirely separate procedure, requiring the 
decision maker to have regard to ‘external appearance’, I find no merit in the 

appellants argument in this regard.   

20. The appellant has referred to case law1 in the approach to interpreting the 

GPDO. Although I have not been provided with a copy of the judgement, and 
the quotation refers to a different form of development, in effect, it clarifies 
that the interpretation of the GPDO should be on the basis of the ‘ordinary 

meaning of the language used’. For the reasons given above, I consider that 
this is what the Council did in this case. 

Conclusion 

21. For the reasons given above, and having had regard to all other matters raised, 

I conclude that the appeal should be dismissed.  

A M Nilsson  

INSPECTOR  

 
1 Lindblom LJ in R (Mawbey) v Lewisham BC [2019] EWCA Civ 1016 
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Appeal Decision 
Site visit made on 19 October 2021 

by C Cresswell BSc (Hons) MA MBA MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 10 November 2021 

 
Appeal Ref: APP/Y5420/D/21/3277589 

2 Lemsford Close, London N15 6BY 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant approval required under Schedule 2, Part 1, Class AA of the 

Town and Country Planning (General Permitted Development) (England) Order 2015 (as 

amended). 

• The appeal is made by Mr Hirsch Rotenberg against the decision of the Council of the 

London Borough of Haringey. 

• The application Ref HGY/2021/0653, received by the Council on 22 February 2021, was 

refused by notice dated 1 April 2021. 

• The development proposed is erection of additional storey. 
 

 

Decision 

1. The appeal is dismissed.  

Main Issue 

2. The main issue is whether the proposed second floor extension is permitted 
under Schedule 2, Part 1, Class AA of the GPDO1, having regard to the external 
appearance of the dwelling and the amenity of adjoining occupiers.  

Reasons 

Appearance 

3. The appeal concerns a terraced property with a flat roof.  The proposed second 
floor extension would closely reflect the architectural style of the existing 

property, both in terms of its flat roof and the placement of windows.  Viewed 
in isolation of adjoining development, the proposed extension would be in 
accordance with the design of the host property.  

4. However, the appeal property is within a terrace of other properties which all 
share a similar design.  As such, the street scene in this particular part of 

Lemsford Close displays a high degree of architectural consistency which 
contributes to its appearance.  Although there are a number of taller buildings 
nearby, these are of a different design and are visually distinct from the row of 

terraced properties which the appeal property is part of.  

5. The extension would add an additional storey to the property which would 

clearly protrude above the level of the adjoining flat roofs.  This would give the 
terrace an uneven profile when seen from Lemsford Close, with the appeal 

 
1 Town and Country Planning (General Permitted Development) (England) Order 2015 (as amended) 
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property appearing inconsistent with its neighbours.  The disruptive effect of 

the extension on the appearance of the terrace would be particularly noticeable 
as the street scene here is open aspect, directly facing parkland.  In oblique 

views from within the surroundings, the side elevations of the extension would 
be clearly seen above the height of the adjoining flat roofs.   

6. The proposed extension would therefore appear out of keeping with the 

external appearance of the appeal property taking into account its placement 
within the adjoining terrace.  Hence, the proposal would not accord with 

Paragraph AA.2(3)(a)(ii) of the GDPO which indicates that before beginning the 
development, the developer must apply for prior approval as to the external 
appearance of the dwellinghouse, including the design and architectural 

features of- (aa) the principal elevation of the dwellinghouse, and (bb) any side 
elevation of the dwellinghouse that fronts a highway. 

7. The appellant argues that the wording of Paragraph AA.2(3)(a)(ii) means that 
the only relevant consideration is the effect of the proposed extension on the 
principal elevation of the dwelling and no account should be taken of the wider 

street scene.  However, the wording above refers to the external appearance of 
the dwellinghouse, including the design and architectural features of the 

principal elevation.  This indicates that matters for consideration are not purely 
confined to the appearance of the principal elevation but can include other 
things of relevance.  Indeed, it seems to me that in this particular case it is not 

appropriate to consider the external appearance of the appeal property in 
isolation, especially as it is physically joined to a terrace which forms a relevant 

aspect of the external appearance of the building.   

8. My attention has been drawn to an Appeal Decision2 where an extension to a 
property in Waterlooville was approved.  The Inspector in that particular case 

determined that the effect of the development on the street scene was not a 
relevant consideration given the wording of the GDPO.  Yet while I note the 

approach taken by the Inspector in that case, I do not consider that it 
establishes a convincing precedent for the current appeal.  Each case must be 
determined on its individual merits and, where prior approval requires the 

external appearance of a dwelling to be assessed, it will be a matter of 
planning judgment as to whether consideration should be given to the 

building’s relationship with nearby properties.  In the current appeal, I have 
determined that the placement of the dwelling within a terrace is of relevance 
and, for reasons given above, that the proposed extension would not be in 

accordance with Paragraph AA.2(3)(a)(ii) of the GDPO. 

Amenity 

9. Although the extension would introduce a window on the second floor, I am 
mindful that there are rear facing windows at first floor level along the whole 

terrace.  Hence, the rear gardens of adjoining dwellings are already overlooked 
to some degree.  While the introduction of a window at a higher level would 
enable occupants of the appeal property to gain more expansive views to the 

rear, this would not undermine the privacy of adjoining occupiers to any great 
extent.  Due to the height of the proposed extension, the main outlook from 

the new window is likely to be over the properties in the adjacent terrace 
rather than directly downwards into the adjoining gardens.  

 
2 Appeal Decision: APP/X1735/D/21/3269472 
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10. I note that the rear gardens of the adjoining properties are relatively narrow 

and that the extension would be positioned high above them.  However, 
considering that there is an area of public open space separating these rear 

gardens from the adjacent terrace to the south, the extension would not lead 
to a sense of enclosure. A relatively open outlook would be maintained from 
within these adjoining gardens.  

11. Overall, the proposal would be acceptable in terms of Paragraph AA.2(3)(a)(i) 
of the GDPO, which refers to the impact on the amenity of any adjoining 

premises including overlooking, privacy and the loss of light.   

Conclusion 

12. Although I have found that the proposed extension would be acceptable in 

terms of amenity, the external appearance of the property would be harmed. 
For the reasons given above, the development is not permitted under the 

terms of the GDPO.  The appeal should therefore be dismissed. 
 

C Cresswell  

INSPECTOR 
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04 March 2022 
Dear Selina Donophy, 
 
Application Reference No. APP/22/00084 
Proposed Extension at 2 Bembridge Drive, Hayling Island PO11 9LU 
Impact on 4 Bembridge Drive 
 
Application Details Prior Approval for the enlargement of a dwellinghouse consisting of the 
construction of upto two additional storeys, immediately above the topmost storey of the 
dwellinghouse, with a maximum height of 12.1 metres, together with any engineering operations 
reasonably necessary for the purpose of that construction.  
 
We are appointed by    

 are concerned about the loss of light to the windows on their 
side flank wall as a result of the proposed two further storeys on top of the existing building. 
 
As a matter of formality, please treat this letter as an objection on behalf of 

 However, we are instructed that  do not object in 
principle to No. 2 Bembridge Drive being extended.  This is providing any proposal is designed 
in accordance with the relevant planning standards, including that for daylight, sunlight and 
overshadowing. 
 
Development under Class AA, Part 20 of the Town and Country Planning, General Permitted 
Development (England) Order 2015 (as amended) is subject to conditions. One such condition 
is that the developer must apply to the local planning authority for prior approval as to the 
impact on the amenity of any adjoining premises, including the loss of light. 
 
The Building Research Establishment “Site Layout Planning for Daylight and Sunlight: a good 
practice guide” 2011 by PJ Littlefair, is nationally recognised as being the Guide to refer to for 
recommendations on daylight and sunlight. It contains guidance on site layout to provide good 
natural lighting within a development and the safeguarding of daylight and sunlight within 
existing buildings nearby.   
 
Having reviewed the planning submission, we note the absence of a daylight and sunlight 
assessment.  Given the scale of the proposal and its proximity to a main habitable window and 
the outdoor amenity areas at No. 4 Bembridge Drive, we are of the opinion that an assessment 
is needed to properly consider the impact on three separate material planning considerations 
- namely, daylight, sunlight and overshadowing.   

By Email: planning.development@havant.gov.uk 
 
Planning Development 
Havant Borough Council 
Civic Centre Road 
Havant 
Hampshire PO9 2AX 



 

 
We are also of the opinion that it would be unreasonable to grant planning permission without 
an assessment being undertaken.  We anticipate that an assessment may show that some 
adjustment to the design is needed in order to reasonably safeguard the amenity of No 4 
Bembridge Drive.  This is discussed further below, with reference to specific objective tests 
used to assess natural lighting. 
 
Application of BRE Site Layout Planning for Daylight and Sunlight: A guide to good practice 
 
When considering daylight (light from the sky) it is necessary to establish the main window in 
a room. The main window is generally the largest window serving a room.   
 
The ground floor side bedroom window at No. 4 Bembridge Drive already enjoys a relatively 
low level of daylight and sunlight due to the close proximity to No. 2 Bembridge Drive. The 
photograph below indicates the approximate distance between the two properties. 
Additionally, you will note that there are two ground floor side windows, one serving a 
cloakroom and the other a bedroom. Skylights to the first and second floors will also be 
impacted. 
 

 
 
As can be seen from the ground floor layout plan below for 4 Bembridge Drive, this is the only 
window serving the bedroom and its light will be affected by the two storey extension.   

 

 



 

The BRE guide contains preliminary 25°and 45° tests.  In this instance, the 25° test is the 
appropriate test, since No. 4 Bembridge Drive has a main window serving a habitable room 
which looks out directly onto the proposed site.  
 
The diagrams below help to explain the application of the 25° test.  The first step is to draw a 
section in a plane perpendicular to each affected main window of the existing building.  If ‘any 
part’ of the new development crosses a line drawn at 25° from the horizontal, from the centre 
of the window, more detailed checks are needed.  In order to pass the test, the whole 
development must be below the 25° line, not just the part of the development which is directly 
perpendicular to the centre of the window. 
 

 

 
 
 
The application drawings for the proposed extension to No. 2 Bembridge Drive do not include 
drawings showing the relationship of the proposal with the ground floor window at No. 4 
Bembridge Drive.  However, we have been able to plot the approximate position of the centre 
of the bedroom window at No. 4 Bembridge Drive on the proposed front elevation drawing of 
No. 2 Bembridge Drive.  

 
 
It is evident from the drawing below that the proposed extension does not satisfy the 25° test. 
The 25° angle, drawn in red, extends through the proposed extension at No. 2 Bembridge 

25° angle taken 
from the midway 
point of the 
ground floor 
bedroom at 4 
Bembridge Drive 



 

Drive. It can also be seen from the drawing that the 25° angle already extends through the 
existing first floor at No. 2 Bembridge Drive. The light received by the ground floor bedroom, 
and cloakroom at No. 4 Bembridge Drive is already obstructed. The proposed two storey side 
extension will restrict the light further. 
 
Although the proposed extension does not satisfy the preliminary 25° test in relation to the 
bedroom window, it does not automatically follow that daylight and sunlight will be adversely 
affected.  Breaching the test signifies that further detailed tests are needed. We would 
therefore expect the council to require the applicant to carry out an assessment in accordance 
with the BRE guide.  The assessment should include the following tests: 
 

• Vertical Sky Component  
• Daylight Distribution 
• Annual Probable Sunlight Hours 
• Overshadowing to Gardens and Open Spaces 
• Sun path diagrams/shadow plots  

 
For your additional reference, I have also enclosed the first floor plan at No. 4 Bembridge 
Drive. You will note that the bathroom is reliant on the light it receives from the skylight window 
serving the room.  
 

 
 
 
Conclusion 
 
On behalf of   we request that no decision is made in favour of 
the application until: 
 

1) the applicant has submitted a complete and accurate daylight and sunlight assessment 
prepared in accordance with the BRE guide, and 
 

2) the assessment shows that the proposed design; or amended design, complies with 
the BRE guide. 

 
 



 

Should you have any queries, or would like to discuss the above concerns, please do not 
hesitate to contact me.   
 
Yours sincerely 

 
Shirley Ellis LLB (Hons)  
Senior Right of Light Surveyor 
Direct Dial: 01268 208621 
Email: shirley.ellis@right-of-light.co.uk 
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