DATE AC DECEMEER. 2019

(1} THE COUNCIL OF THE BOROUGH OF HAVANT
and
(2) HAMPSHIRE COUNTY COUNCIL
and

{3} PHILIP DYMOKE WHITE, FIONA ELIZABETH WHITE and ALEXANDER STUART
DYMOKE WHITE

and

{4) BELLWAY HOMES LIMITED

DEED OF VARIATION
PURSUANT TO SECTION 106 AND 106 A OF THE TOWN AND
COUNTRY PLANNING ACT 1950
relating to a Section 106 Agreement dated 30 November 2016 associated with
the development of Land south of Bartons Road, Havant




THIS DEED s dated O DECEMIEE 2019

BETWEEN:

1. THE COUNCIL OF THE BORCUGH OF HAVANT of Public Service Plaza Civic Centre
Road Havant POS 2AX (Council);

2. HAMPSHIRE COUNTY COUNCIL of The Castle, Winchester, Hampshire 5023 8UJ
{County Council);

3. PHILIP DYMOKE WHITE, FIONA ELIZABETH WHITE and ALEXANDER STUART
DYMOKE WHITE of Chidden Farmhouse, Chidden, Hambledon, Hampshire PO7 4TD
the trustees of PO White (First Owner); and

4. BELLWAY HOMES LIMITED incorporated and registered in England and VWales with
company number 00670176 whose registered office is at Seaton Burn House, Dudley
Lane, Seaton Burn, Mewcastle Upon Tyne NE13 6BE (Second Owner).

BACKGROUND

{A)  This Deed of Variation is made under section 106A of the Act and is supplemental to the
section 106 agreement made on 23 November 2016 between (1) the First Owner (2} the
Council and {3) the County Council (Principal Agreement).

(B] For the purposes of the Act, the Council and the County Council are the local planning
authorities for the area within which the Land is situated.

(C)  The County Council is the local highway authority for Hampshire (save for trunk roads
and special roads) for the purposes of the Highway Act 1880, the transport authority for
Hampshire for the purposes of the Transport Acts 1985 and 2000 and the local education
authority for the area in which the Land is situate.

{D) The First Owner and the Second Owner are together the freehold owners of the whole
of the Land.

(E} Without prejudice to the terms of the other covenants contained in the Principal
Agreement the parties have agreed ko modify the affordable housing obligations and
highway obligations in the manner set out within this Deed of Variation.

AGREED TERMS

1 DEFINITIONS

1.1 In this Deed of Variation unless the context otherwise requires the following words and

expressions shall have the following meanings:

“Deed of Variation” means this deed of variation
“Owners" means the First Owner and Second Owner fogether
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“Principal Agreement” means the Agreement entered into by (1) Philip
Dymoke White, Fiona Elizabeth White and Alexander
Stuart Dymoke White (as trustees of PD White) (2)
the Council of the Beorough of Havant and (3)
Hampshire County Council pursuant to Section106 of
the Act and dated 23 November 2016

INTERPRETATION

Save where expressly stated otherwise the words and expressions used in this Deed
of Variation shall have the meaning assigned to them as in the Principal Agreement.

The clause headings in this Deed of Variation are for reference only and do not affect
its construction or interpretation.

References to clauses and Schedules are to the clauses and Schedules of this Deed
of Variation, unless stated otherwise.

A reference to a paragraph is to the paragraph of the Schedule in which the reference
is made, unless stated atherwise,

Words importing one gender include any other genders and words importing the
singular include the plural and vice versa.

A reference to a person includes a reference to a firm, company. authority, board,
department or other body and vice versa.

Unless this Deed of Variation states otherwise, any reference to any legislation
(whether specifically named or not) includes any modification, extension, amendment
or re-enactment of that legislation for the time being in force and all instruments, orders,
notices, regulations, directions, byelaws, permissions and plans for the time being
made, issued or given under that legislation or deriving validity from it.

References to the Land include any part of it.

References to any party in this Deed of Variation include the successors in title of that
party and any references to the Council and the County Council include any successor
local planning authority exercising planning powers under the Act.

References to "including” mean "including, without limitation”.

Any covenant by the Owners not to do any act or thing includes a covenant not to permit
or allow the doing of that act or thing.

Where two or more people form a party to this Deed of Variation, the obligations they
undertake may be enforced against them all jeintly or against each of them individually.

If any pravision is held to be illegal, invalid or unenfarceable, the legality, validity and
enforceability of the remainder of the Deed of Variation shall be unaffected.
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STATUTORY PROVISION

This Deed of Variation is made pursuant to section 108 and 1084 of the Act, section
111 of the Local Government Act 1972, section 1 of the Localism Act 2011 and any
other enabling powers.

VARIATIONS TO THE ORIGINAL AGREEMENT

From and including the date of this Deed of Variation the Principal Agreement shall be
read and construed as varied by the provisions of the Schedule to this Deed of
Wariation.

Except as provided in this Deed of Variation, it i1s agreed between the parties that this
Deed of Variation is supplemental to and not in substitution for the Principal Agreement
and that the terms of the Principal Agreement will continue in full force and effect,
subject anly to the provisions of this Deed of Variation.

COVENANTS TC THE COUNCIL

The Owners cavenant to observe and perform the covenants restrictions and
obligations contained in the Principal Agreement as varied by this Deed of Variation.

COSTS
The Second Owner shall pay on or before the date of completion of this Deed of

Variation the Council's reasonable and proper legal costs together with all
disbursements incurred in connection with the preparation, completion and registration

of this deed.
LAND CHARGES

This Deed of Variation shall be registered as a local land charge by the Council.

LIMITATION OF LIABILITY

Fhilip Dymoke White, Fiona Elizabeth White and Alexander Stuart Dymoke White enter
into this Deed of Variation in their capacity as trustees of a settlement known as Philip's
Leydene Settlement and not in their personal capacity.

INDEMNITY

The Second Owner indemnifies the First Owner and will keep the First Owner
indemnified in respect of all liakilities, actions, claims, demands, costs, expenses and
losses incurred by the First Owner in respect of any failure by the Second Owner to
comply with its obligations under this Deed of Variation.

THIRD PARTY RIGHTS

A person who is not a party to this deed shall not have any rights under the Contracts
{Rights of Third Parties) Act 1989 to enforce any term of this Deed of Variation.



11 GOVERNING LAW

This Deed of Variation and any dispute or claim arising aut of ar in connection with it or
its subject matter ar farmation (including non-contractual disputes or claims) shall be
governed by and construed in accordance with the law of England.

IN WITNESS whereof the parties hereto have sealed and/or executed this document as a
deed the day and year first befare written.
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SCHEDULE

Variations to the Principal Agreement

at clause 3.1 of the Principal Agreement the following definitions shall be inserted:

“"Chargee” shall mean.

“"Disposal”™

= any mortgagee or chargee; or

= any receiver, administrative receiver oar
administrator appoinled under the Law of
Froperfy Act 1825, or

« any housing administrator appointed under the
Housing and Flanning Act 2016, or

o any offer person appointed under ahy secunly
document to enable a mortgagee or chargee (o
realise its securily

of the Alternative Affordable Housing Provider andfor
the Registered Frovider of the whole of the
Affordable Housing Land or any one or more of the
Affordable Housing Units.

in redation to each Dwelling means:

a) COccupation by anyone permifted or suffered to

b)

c)

d

Cecupy the Dwelling whether by:

i a person who has acquired or has
contracted lo acquire any of the estates
further defined in this definition at (b) (¢} and
(d) below i the Dwelling; or

ii. who othenvise occupies the Dwelling;

the grant and/or assignment of a leasehold inferest
in respect of the Dwelfing; or

the transfer of a freehold interest in respect of the
Dwelling, or

the creation of a freehold interest in the Dwelling by
consfituting the Dwelling as commonhold land for the
purposes of the Commonhold and Leasehold
Reform Act 2002, andfor whichewver shall first occur

and for the avoidance of doubt, such occupation shall not
include occupation for the purpase of constructing fitting out
decoration or marketing of or display or occupation in
relation to security operations for the Development

and "Dispose” and "Disposed of” shall be construed
accordingly;



Paragraph 1.7 of Schedule One to the Principal Agreement shall be deleted and
replaced with the following:

‘the Shared Ownership units shall be let to persons who have been nominated by the
Help to Buy Agency”

Paragraph 1.8(b} of Schedule One to the Principal Agreement shall be construed as if
the words "and the creation of a legal charge or mortgage” had been inserted following
the words “save for the disposal of the freehold or the long leasehold interest”

Paragraph 1.11 of Schedule One to the Principal Agreement shall be deleted and
replaced as follows:

.11 The provisions of this Agreement relating to the Affordable Housing Units shall
not be binding on a Chargee {or any person or badies deriving titie through
stich Chargee) PROVIDED THAT the Chargee will have first

1.11.1 given wriffen notice to the Council of its intention to exercise its powers
of sale to Dispose of any of the Affordable Housing Units ("Natice™),
and

1.11.2 used reasonable endeavours over a period of three months from the
dafe the MNotice is served fo complete a Disposal of the refevant
Affordable Housing Units (s) fo either:

» another Affordable Housing Provider, or

» {othe Council

112 Any Disposal referred to in paragraph 1.11.2 shail be for a consideration nof
less than the amount properly due and outstanding under the terms of the
Chargee's relevant security documentation. This sum shall include all accrued
principal monies, interest and the Chargee s reasonable costs and expenses.

1.13  In the event that a Disposal referred to in paragraph 1.11 shall nof have been
completed within the period of three moniths referred fo in paragrapht 1.11.2,
the Chargee will be entitled fo Dispose of the relevant Affordable Housing
Unit{s) free from the provisions of this Agreement relating fo Affordable
Housing which shall delermine absolutely in respect of the refevant Affordable
Housing Unil{s).

1.14  Forthe avoidance of doubt in respect of the relevant Affordable Housing Unit{s)
Disposed of in accordance with paragraph 1.11 above the purchaser shall not
be subject fo the obligations of this Schedule 1 fo this Agreement

paragraph 1.12 of Schedule One to the Principal Agreement shall be renumbered
paragraph 1.15.

Paragraph 2.1 of Schedule Three to the Principal Agreement shall be deleted and
replaced with the following:

“Not to Occupy or permit Occupation of the Development unless and until the Owners
have enfered info the Highway Works Agreements with the County Council for the
Highway Works, the Site Access Works and the Off-Site Pedestrian/cycle

improvements”



T Paragraph 2.3 of Schedule Three fo the Principal Agreement shall be deleted and
replaced with the following:

“Wot to Cccupy or permit Ocecupation of the Development unfess and until the Site
Access Works have been carried out and completed to Complefion Cerdificate

Standard”

EXECUTED as a DEED by affixing
THE COMMON SEAL of the COUNCIL OF THE

BOROUGH OF HAVANT
in the presence of:

EXECUTED as a DEED by affixing
THE COMMON SEAL of the HAMPSHIRE
COUNTY COUNCIL

in the presence of:




Signed as a DEED by
PHIL}EIF‘ DYMOKE WHITE in the
presence of

Witness signature:
Mame:

Address:

Cccupation:

Signed as a DEED by
FIONA ELIZABETH WHITE in the
presence of

Witness signature:
Mame:

Address:

Oeccupation:

Signed as a DEED by ALEXANDER
STUART DYMOKE WHITE in the
presence of

Witness signature:
Mame:

Address:

Oeccupation:




Executed as a DEED by }
BELLWAY HOMES LIMITED

acting by its attorney [NIGEEGLASBY/ }
JAMIE HALL]

Signed
BELLWAY HOMES L |
By its attorney named abaz._ié

in the presence of:

Signature of withes
Name:

Address:

10



BY THI

5 POWER OF ATTORNEY made onthe 21Y May 2012 BELLWAY HOMES LIMITED

a Company registered in the Uniled Kingdom unger Company Eeglstration number 670176 having s

repistere

d office al Sealon Burn House, Dudley Lane, Seslon Bumn, Mewcastie upon Tyne NE13

6BE (the "Company") FIERERY APPOINTS NIGEL CLASBY (Group Lepal Adviser) and

JAMIE

HALL (Assistant Group Lesa! Advisery both of Seator Burn House, Dud l2w Lane, Seaton

Bum, Newcastle upon Tyne NEI13 6BE (the "Attorneys”) jointly and severally to ba the true and

lawful Attorneys of the Company and in the name of and on hehalf of the Company o do or exscute

all or any of the acts, documents and things hereinafier mentioned that is to say;

1. TO EXECUTE, setile, epprove, sign, deliver and/or issue all deeds, transfers, leases, contracts,

agreements, documents, certificates and instnunents (all whether as a deed or not) which the

Attomey in his absolute diseretion considers desirable in connection with:

Tk

1.4,
135

i

Agreements, unilateral undertakings, deeds of indemaity and deeds of confirmation pursuant

to Section [06 Town and Country Planming Act 1990 (including ta lhe extent tha: such

agreements are entered pursuant to associated local povermment legislation, including,

without limitation, section 111 Local Government Aet 1972 and section | Localism Act
20113
All sales contracts, leascs, transfers, build contracls, parenl company guarantess and
associated cocuments relaring to alfordable housing sales by the Company;
Dresign and/or constraction andor enginesring works-related documents, including (withow
limmitation) consultant, labewr andfor materials supplier, plant hire, n::_an:mc‘-.ﬂ:' and sub-
contractor appeintments, conlracts, terms and conditions and [ramework apresments:
retention agreemenss and bonds; vesting agresmenis; coliateral wamanties and reliance
\etters; guarantees; letters of intent; novation and assignmerns agreements and deeds;
HM Land Registry forms and certificates;
HMRC Stamp Duty Land Tax, Revenue Scotland Land and Buildings Transaction Tax and
Welsh Revenue Authority Land Transaction Tax retumns, submissions and approval fonns;
Agreements, bonds and sureties pursuant to Section 38 and 278 Highways Act 1980;
Site investigation licences and short term iicencing agreaments (being for an initial tern of
not more than 12 months in duration);
Management agreements and the appointment of management companiss and agents in
connection with the provision and maintenance of public open space and estate corunon
parls or assoclated Infrastuciure;
Translers of public open space, conunural land and associated infrastructurs, sarden laad
and any olier lend considarad swrplus to the Company’s requiremants, provided the
comaldaration for such tmanslor does not exceed £20,000;

Transfers of car parking spaces assoctated with any plot salzs by the Compeny;
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| Statutory and simple declarations made in refation to excluding security of tenure
under the provisions of the Landiord and Tenant Act 1954,
s . Any variations, amendments or supplemental agreements to any of the above

documents.

2. TO TAKE any steps or do anything which the Attomey in his abselute discretion considers
desirable in connection with the implementation and/or execution and delivery of any of the
documents referred to at the clause numbered 1 above or the implementation of any of the

transactions to which the above documents relate.

AND IT IS HEREBY DECLARED that the Company hereby agrees to ratify and confinm

whatsoever the Attorneys shall lawfully do or purport to do by virtue of this Power of Attorney.

All actions authorised by this power of attorney may be taken by either of the Aflomeys. Any and all
acts done, decisions made and instruments or other documents executed pursuant to this Power of

Attorney by either of the Attomeys shall therefore be as valid and effectual as though done by both

Altomeys.

The Company declares that a person who deals with either Altorney in good faith may accept a

writter statement signed hy that Attorney to the effect that this Power of Attomey has not been

revoled as conclusive evidence of that fact.

AND [T IS FURTHER DECLAREID that the power hereby ereated shall be imevocable for a period

of twelve mosths from and including the date hereof.

IN WITMNESS whereof the Company has cxecuted this Power of Attorney as a deed

-
iel Li:

Executed as a DEED by ) "‘ 1A as : S TISED
' T THE

BELLWAY HOMES LIMITED ) T : ..iE-"'~.'--

acting by a director and its company secretary
lamie Hzll

Dyirector sesistant Group Lagal Adviser
Bellway Homes Limited
Seaton Burn House

Dudley Lane

Spaton Bumn
Mewcastle wpon Tvhne
NE13 BBRE

Company Secretary
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