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Dear Mr. Weaver,

Representations on an application for planning permission under section 70 of the Town and

Country Planning Act 1990 ('the principal Act')

APP/21/01310 | Change of Use of land and woodland (retrospective) as a wedding and events

venue, including retention of permanent ancillary buildings and structures, the erection of

removable structures (including marquees and temporary facilities), and the use of the land as a

campsite in association with events. | Tournerbury Woods, Tournerbury Lane, Hayling Island (‘the

Application’)

Tournerbury Woods, Tournerbury Lane, Hayling Island ('the Application Land')

The following representations on the Application are made on behalf of A.G. Phillips and Son Limited

("AGP") of Tournerbury Farm, Tournerbury Lane, Hayling Island Hampshire P011 9DL. AGP have owned

Tournerbury Farm neighbouring Tournerbury Woods, Tournerbury Lane, Hayling Island ("the

Application Land") during the entirety of the period specified in the application. Mr Graham Phillips is

a director of AGP.

Relevance of Earlier Representations

These representations make highly material legal points and are additional to the representations on

planning policy and material considerations made by Mr Michael Knappett BSc BTP of Messrs. BJC

Planning and those of Mr and Mrs Phillips. The LPA is requested to also consider the first-hand material

from AGP in response to planning application reference APP/18/00943 and the documentary,

photographic and video material submitted for the appeal which it has in its possession.







4 2 February 2022

We make the following general observations to the points made regarding “easements” which might

assist the local planning authority in reaching a balanced view on the Applicant’s assertions in respect

of whether they have any realistic basis for their confidence they can deliver any mitigation without

an express agreement with AGP.

It is simply not correct that the Applicant can ensure the sight lines necessary for safety. The

Applicant cannot install apparatus, signs or other works. A cursory recitation of the following non-

exhaustive list of principles below make it plain the Applicant’s promised are impossible without

agreement with AGP; a change to the easement; and a further application for planning permission to

carry out those works.

Third, easement and ancillary rights arising thereto, must be construed for the intended purpose of

the grant; here that is a matter of dispute between the parties. Planning law cannot be used to

interfere with private property rights (DB Symmetry).

The following legal points regarding easements are important:

• Terminology in land and planning law are not interchangeable and indeed, to rely on it as

though it were, is misleading see: Risegold Ltd v Escala Ltd [2008] EWCA Civ 1180).

• The local planning authority ought to prefer the interpretation of the landowner than the

Applicant, and deal with the Application accordingly in the case of an obvious dispute.

• The grant of an easement is subject to excessive user and cannot interfere with other persons

having a like right see: Jelbert v Davis [1968] 1 WLR 589). The user contemplated by this

permission would constitute an interference.

• An easement cannot be used to access an enlargement of the dominant tenement. Moreover,

there is no right of elbow room on a track such as this: it is restricted to the exact width of

the way (Minor v. Groves (2000) 80 P&CR 136 at 143). The owner of land abutting a way may

build right up to the edge of the way and AGP will restore the obstruction to the sight lines

and reverse the Applicant’s summer trespass.

The upshot for the local planning authority is that the is no realistic basis for the upgrading unless it is

agreed by AGP with the Applicant and required by a section 106 legal agreement. The Applicant has

not even consulted AGP on the proposals, despite the fact it shall have to obtain AGP’s consent.

It should be recalled that the cutting back of vegetation was a trespass on AGP’s land, and accordingly

the visual sightline as presented by the applicant is wholly illusory. Were the local planning authority

to proceed upon the basis that the current sightline can be maintained would be incorrect, because it

was achieved in a manner that does not reflect the legal reality, or the reality that delivery on the

ground can only be with the consent of AGP. The Appellant was written to at the time, we enclose the

correspondence for your reference.

Fourth, whatever the scope of the agricultural grant or easement, it also does not equate to planning

permission to carry out works on AGP’s land.
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Plainly, for the type of works set out in the Visitor Management Strategy  (VMS), and which the

applicant concedes is necessary planning permission would be required. The fact is that whatever the

Applicant may argue, the land in AGP’s ownership is not theirs to develop.

We would remind you that AGP properly obtained planning permission for their alternative track, the

basis on which the Applicant intends to carry out work on the track without any planning permission

being sought for the same is wholly unclear. At the very least, the tracks should be treated

consistently; including landscaping, surface materials. All of this enhancement would require grant of

planning permission in respect of AGP’s land ― just as was required for the alternative track.

Fifth, there is no right to resurface.

The easement provides no general right to metal or resurface the track, or to install signs or marshal

visitors. To suggest otherwise is fanciful and to say the least, serves as an archetype for a case of the

Applicant putting hope before any reasonable expectation. The local planning authority must reject

that assertion.

Sixth, limitation on planning permission: the operational words and attachment of conditions

As a matter of law, no planning condition may compel or require works outside the operational terms

of the planning permission. Planning conditions should not create a burden on AGP’s land, we

summarise relevant passages from the DB Symmetry case below.

The Law on Planning Conditions – Generally

A condition will be struck down where the people who would use the access track would be so

numerous that they would in effect constitute the ‘public’, with the result that a highway or quasi-

highway would have been built.

The local planning authority will be aware that highways or quasi-highways may only be constructed

under other statutory provisions relating to the acquisition of land and the payment of compensation.

The Applicant has already said on their own case that they are of the view any person permitted by

the Applicant can use the track. This is false, the effect of a grant of planning permission would

change the position irrevocably in planning terms. The local planning authority action were it to grant

planning permission might cement a situation where the Applicant could invite the public to use the

track.

Accordingly, even if planning permission were granted against the development plan and all material

considerations, it is obviously clear that a Grampian condition is not appropriate. It equally clear that

it must be conceded that were there to be a resolution to grant planning permission that excluded and

prevented any changes to the track at all but required the Applicant and AGP to enter as parties into a

planning obligation with the local planning authority, this would not amount to an exercise in

compulsion. If the resolution was subject to the requirement for a planning obligation to which AGP

was a party, then AGP being a party is more likely to avoid AGP having to take action against the local

planning authority for unlawful exercise of its powers or acting beyond its powers.








