
DATED \-L. W i W.r \ \ ^ \ f • 2014

BEUWAY HOMES LIMITED

ana

HAMPSHIRE COUNTY COUNCIL

and

THE COUNCIL OF THE BOROUGH OF HAVANT

DEED OF VARIATION

Pufsuani 10 Section 106 and SecJion 106A

of the Town and Couniry

Planning Act 1990 (as amended)

relating lo

Land at Bamcrofl Infant School. Bamcroft Way. Havant. Hampsriire



THIS DEED IS made the VL dayof \\rill^\i:^2014
BETWEEN:

(1) BELLWAY HOMES UMITEO (Co. Regn. No. 00670176) whose registered office is at Seaion

Bom House Dudley Lane. Seaton Bum Newcast e Ncl3 6BE ("the OwneT)

(2) HAMPSHIRE COUNTY COUNCIL Of ITw Castie Winchesler Hampshire S023 SUJ ( the

Counly Council')

(3) THE COUNCIL OF THE BOROUGH OF HAVAKT ol Pubtic Servtce Plaza, CM C Centre

Road. Havant. Hampshire P09 2AX nt>e CounciO

WHEREAS.

(1) This Deed of Vanabon (-the Deed') is supplemental to the Secbon 106 Deed of Agreement

mad« between (t) the County Council and (2) the Council and daled 18 June 2013 Cihe

Onginai S106 Agreemert') relating to the land al Bamcroft Infant School Bamcroft Way

Havanl in Hampshire ("the Land') as shown edged red on plan no AJ^V667IQ attached lo the

Original 8106 Agreement.

(2) The Council Is Ihe local planning authority for the purposes of the Town and Country Planning

Act 1990 ("the Act") for the area within which the Land is situate

(3) Tho Owner acquired the County Council's interest In part of the Land and this part was

registered at HM Land Registry with title absolute under Mle no SH38754 and is aa shown

cross-halched red on the location plan atlached to this Deed ("the Location Plan")

(hereinafter referred to as the "Bamcroft Way Site i

(4) Tbe Counly Counal'S the freehold owner of thai part of the Land which remains uniegistered

and IS as shown identified cross-hatched Wuc on '.he Locabon Plan (hereirufter referred lo as

ir»e 'Part Lane Site")

(5( The Counci is a local planning aulhorty for the purposes of section 106 of the Act Mn6 a local

noosing authonty for the purposes of the Housing Act 1985 arxj the Local Authorty for the

purpose of Sectnn in of the Local Govemmeni Act 1972 and is salisfied that the

arrangements made in this Deed wl be conducive and inodental to the Counars functions

(6) The Counly Council is also a local planning authority for the purposes of section 106 of the

Act Ifie highway authority for Hampshire for the purposes of the Highways Acl 1980 (save for

trunk roads ard special roads! the transport authority for Hampshire for the purooses of the

Transport Acts ol 1985 and 2000 and ?he local education authority for the administrative area

ol Hampshire



(7) The County Council has appointed the Council to act as Its agenl for highways under an

agency agreement made under Section 9 of the Highways Act 1980

(8) The outtne planning permission reference nunber APP/n/01802 ("Original Planning

Permission") was granted in respecl of the Land subject to the completion of Ihe Onginal

S106 Agreerrwnl

(9) The Owner has submitted a reserved matters applicalion reference number APP/14/00774

("Reserved Matters Application') m respect of the developmenl of the Bamcroft Way Site

for 34 open market and affordable dwellings following the Original Planning Permission

(hereinafter referred lo as the "Pfiasa 1 Development').

(10) The parties agree lhat the Original S106 Agreemenl should be varied pursuant lo this Deed

NOW THIS DEED WITNESSETH AS FOLLOWS:

1. Definitions

1 1 In this Deed where the conlert so admits ali expressions shall have Oie same meanings as

given to Ihem in the Onginal Sl06 Agreemenl unless otherwise vaned by the terms of tfiis

Deed.

2. Interpretation

In this Deed (excepi where Ihe context othenMse requires):

2 I The clause headings do not affecl the construction or Interpretation of this Deed

2.2 References to the masculine gender shall incorporate the feminine and neuter genders and

references lo the singular shall include Ihe plural and vice versa unless ihe contrafy intention

IS expressed

2.3 References lo natural persons are to include corporations and vice versa.

2.4 References to any statute or seclion of a statute includes any modificaticn extension or re-

enactment of lhal statute for the time being in force and shaii Include all instalments orders

plans regulations permissions and directions for the lime being made issued or given under

Ihe statute or deriving validity from it

2 5 Any reference lo a clause paragraph or schedule is unless the context otherwise requires a

reference to a clause paragraph or schedule of this Deed and any reference lo a sub clause

IS a reference tc a sub clause of the clause m which Ihe reference appears
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2.6 References to the Land include any pari of A

2.7 /^ere hvo or more people form a party to this Deed the obligations ihey undertake may t>e

enforced against them all jointly or against each of ihem individually

2 8 References lo any party In this Deed shall include Ihe successors in tide to that party and lo

any person deriving title through or under lhat party and their assigns and in the case of the

Council and the Counly Council the successors lo their fuiKlions.

2.9 Words denoting an obligation on a party to do any act or thing incltxle an obligation to procure

that it be done and words placing a party under a restriclion include an obligalion nol to

cause, permit or suffer any infringenwnt of such restnction.

3. Statutory Authorily and Legal Effect of Ihis Deed

3 1 This Deed vanes the Onginal S106 Agreement and is entered Inlo pursuani to section 106

and 106A of the Act and to the exteni that they fail withtn the lenris of section 106 ot Ihe Acl

Ihe obligations contained in this Deed are planning obligations for Ihe purposes of section 106

ofthe Acl and are enforceable by the Councii and Ihe Counly Council.

3 2 To the extent thaf any of the obligations conlained in this Deed are not pianning obligations

wilhin ttie meaning of the Acl, they are entered into pursuani to the powers conlained in

Section 111 Local Govemmeni Act 1972 and all olher enabling powers.

3 3 No person shall be bound by any obligations rights or duties conlained In this Deed and/or be

liable for any breach of covenant and/or obligations contained in this Deed after they shall

have parted with all inlerest in Ihe Land or any part of Ihe Land in respect of which such

obligation relates or such breach occurs PROVIDED THAT they shall remain liable for any

subsisting breach of covenant pnor to parting v^ilh their interest.

3.4 Nothing in this Deed shall be construed as prohibiting or limiling any hghl to develop any part

of the Land in accordance with a planning permission (other than the approval of the

Resen/ed Matters Applicalion) ("the Reserved Matters Approval") granted (whether or not

on appeal) after the date of this Deed

3.5 Nolhing In ihis Deed shall be construed as reslricling the exercise by the Council or the

Counly Council of any powers exercisable by them under Ihe Act or under any Act or any

stalutory instrumeni order or byeiaw in their exercise of thetr slalulory functions.



4. Conditio naltt/

4 1 The covenants undertakings obligations and restnctioris set oiit in this Deed shall become

binding on the Owner subject lo and condilional upon the grant of Ihe Reserved Matters

Approval and the implementation of the Phase I Devetopmenl (and for the avoidance of

doubt with the effecl lhat Ihe covenants undertakings obligations and restrictions sel out in

Ihe Onginal S106 Agreement as amended by this Deed shall become binding on the Owner in

their relevant proportion as related to the Phase l Developmen*).

4 2 The covenants undertakings obligations and restnctions set oul in this Deed shall become

binding on the County Council subjecl to and conditional upon Ihe grant of the Reserved

Mailers Approval and Ihe Implementallon of the Phase 1 Development (and for the avoidance

of doubl wtlh the effecl that the covenants undertakjngs obligations and restnctions sel oul In

Ihe Original 8106 Agreement as amended by this Deed shall become binding on the Counly

Council in their relevant proportion as related to the Phase 2 Development with such

proportions condilional on approval of a reserved matters application relating lo the Park Lane

Site and implementation of the Phase 2 Development).

5. Variation of tbe Original S106 Agreement

5 1 Unless varied by this Deed the obligalions contained in the Onginal S106 Agreement shall

remain in full force and effect to the exteni that they remain to be performed and for Ihe

avoidance of doubt il is nol intended that there will be any duplications ol the Owner's

obligations.

S.2 The parties !o this Deed hereby agree lhat Ihe terms of the Original S106 Agreement shall be

varied as follows,

5.2.1 The following Definitions conlained within clause 5 of the Original Si06 Agreement

shall be amended as foHows:-

5 2 1.1 the definition of "Affordable Housing Units' shall be DELETED and

REPLACED wilh the words'

"a minimum of 30% of tfie total Resxlenlial Units In each of tho Phase l

Development and the Phase 2 Development, the precise number, layout,

form and tenure of dwellings to Oe idenlified as part of a reserved mailers

appiicaiion pursuant lo the Outline Ptaniiing Permission, subjea lo a

minimum of 50% of the affordable housing unrts being lel al an Affordable

Renl and subject to tbe provisions of clause 20 6".



5 2 12 A new definition of "Bamcroft Way Sue' shall be INSERTED and tha meaning

given lo such definition shall be -means lhal pari of the Land registered with

the Land Registry under tiVe number SH38754 known as land on the soufh

wosl side of Bamcrofl Way. Leigh ParK Havant P09 3AG and shown on the

Plan as 'BariKfofl Way Site 0.995^^';

5 2 1 3 A new definition of -Affordable Housing Coniribuiion" shall be INSERTED

and the meimng gnren lo such defin^HXi sha« be 'means the svm of

€14 832 26 which represents ttte value of 0 2 of an Affordable Housing UnH

payatle mUeuof onsite provtSor?'.

5 2 I 4 The deftmbon of "Devetopmenl* shafl be DELETED and REPLACED with Ihe

words

•moans development authonsed by the Outline Planning Permission

consisting of residential development for 34 No dwellings wHh access from

Bamcroft Way known as the Phase 1 Development and 4 No. dwellings with

access from Pad< Lane known as the Phase 2 Developmenl. and wilh all

olher malters reserve<f :

5 2 15 The meaning of ihe definition of "Framework Travel Plan" shall be

AMENDED and Ihe words -for Ihe relevant phase of tha Devek3pment'

INSERTED tjelween Ihe words 'Owner^ and 'm accordance wittT in ihe

second line of fhe definibon

5 2 16 Tne meaning of the definibon of "Full Travel Plan' sf>atl be AMENDED ar>d

Ihe wooas 'for the relevant phase of Ihe Oevetopmenf- INSERTED between

the words "Owner- and 'm accofdance wtth' m the •econd ime of Ihe

definition

5 2 17 The meaning of ihe definlbon of 'Open Space Worlts Specification' shall be

AMENDED and the words 'of the relevant phase fhe Developmenl'

INSERTED at the end of Ihe last Hne of the definition

5 2 18 The meaning of me definition of "Highway Contnbulion" shall be DELETED

and REPLACED with ihe words

'means ihe sum af money payable separately in two tranches relaling

separately lo ihe Phase l Developmenl and Phase 2 Development m

accordance wth ihe followmg formula:- l£t980 x number of l bedroom



•
RestdenOal Unitsf * (£3745 x number of 2 and 3 bedroom Residential UnHsf

* (£5457 X number of 4 bedroom Residential Unils) provided wnhin the

relevanl phase ctf the Development (Ihe numtier and site ol Residential Units

to be idenhlied as pari of a reserved matters approval pursuant lo Uie Outline

Planning PermissWn), (being applied al such time and tn such manner as the

Council as agent for the County Council shall in rfs a6so/ufe discrelion

determine) to the costs lo bG incurred by the Council or the County Council in

fhe provision, improvemeni and maintenance of Havanl Borough COUIKH'S

sustamatJle iranspod lisT:

5 2 19 The meaning of Ihe definition of 'Land' shall be DELETED and REPLACED

with the words:

'means the Land being together Iwo separale parcels known as Ihe Bamcrofl

Way sue and Ihe Park Lane Site and shown for tdenliOcalion purposes only

edged red on the Plan'

5.2.1.10 The meaning of the definition of "Owner' shall be DELETED and

REPLACED wrth the words:

"means the owner of Ihe Land and in the case of Iwo or more owners each or

all of them as owners of any or all parts of the Land as parties lo this Deed

acling and t>eing obliged by Ihis Deed lo discharge the obligations in relation

to and In proportion to their respective inieresi in the relevant pan of the

Land-

5.2.1.11 A new definition of "Parit Lane Site" shall be INSERTED and the meaning

given to such definition shall be "means that pad of the Land unregistered

knov/n as land situated to the east of Park Lane and shown on the Plan 'Part;

Lane SHe 0.132ha in size'

5,2 1.12 A new definilion of "Phase 1 Development" shall be INSERTED and Ihe

meaning given to such definition shall be "that pad of the Developmenl

compnsing residential development for 34 No dwellings on the Bamcrofl

Way Site with access from Bancroft Way",

5.2.1.13 A new definition of "Phase 2 Oevelopmenr shall be INSERTED and the

meaning given to such definilion shall be 'thai part of the Developmenl

composing residential development for 4 No dwellings on the Park Lane SHe

wilh access from Park Lane'.



in
III

52.1 14 The meaning of the definilion of 'Playing Space Cortnbubon' shall be

DELETED and REPLACED wnh S>e wonSs

•means Ihe sum of money payable separately m two tranches relaling

separately lo the l^ase 1 Devek>pmenl and f^ase 2 Oevefopmenr in

accordanco with the following formula.- £543 50 x number of ReskJentlal

Bedrooms provided wahin the relevanl phase of the OeveWpmenf fltw

number of Residential Bedrooms to be identified as pari of a rosen/ed

matters approval pursuant to the Outline Planning Permisston}. ihe sum

being a contnbutnn (bemg applied at such time and in such manner as Itte

Council shaa in 4s absolute discietion determine} lo the costs lo be ncurred

by the Council in ttte provfswn improvemenf and mainienancB ol playing

space lo meel the needs of residents of new housing developments'

5 2.2 Recital 2 shall be AMENDED ar^ the word 'part oT shall be INSERTED into the first

line after the words 'The Owner is the freeiiokJ owner of

5 2.3 The foltJwing words to be INSERTED ai ihe end of clause 6

'IN RELATION TO AND IN PROPORTION TO THEIR INTEREST IN THE

RELEVANT PART OF THE LAND'

5 2 4 Clause S shall be AMENDED and Ihe words 'ifs rolevanl pad or shall be INSERTED

after the words 'and occupation ofa freehold esfafe in'

5 2 5 Clause 17 2 shall be AMENDED and the words 'part of the Land" shan be

INSERTED into Ihe second line after the words 'Registration of the unregistered'

5,2 6 A new clause 20 20 shall be INSERTED which shall read as foltows

'20 20 The Atrordabie Housing Coninbulion

20 20 i Tho Owner covenams with the Counci not to Commence or

introduce or cause permit or suffer lo be Commenced the Phase 1

Devatopment permitted by ttte Planning Permission at any lime before the

Owner shall have paid lo the Counca or cnusod to be paid to the Counal the

Affordable Housing Contnbulk^n"'.

5.2.7 Clause 18^ shall be AMENDED and the words 'relevant phase of m»'INSERTED

oetweer 'he words "ComrrTencetf tfie" and "Devetopmenr permoterf m the second

line of 1^* Clause

5,2 8 Clause 19 i shall be AMENDED and ine words 'relevant phaso of the' INSERTED



belween Ihe words 'Commencement of the" and "Davelopmenl permuted' in Ihe

second line of the clause

5.2.9 Clause 19.2 shall be AMENDED and the words 'relevant phase of the" INSERTED

between Ihe words 'part of Ihe" and "Developmenl permitted' in the second line of

the daiise

5 2.10 Clause 20.2 shall be AMENDED and the words 'in any phase of Ihe Development'

INSERTED between the words 'Residential Unrfs" and "fo be'm the first line of Ihe

clause AND Ihe words "fhe Land" in the second sentence shall be REPLACED with

'thai relevanl phase of the Devetopmenr

5.2 11 Clause 20 3 shall be AMENDED and Ihe wonj 'Land' in Ihe first line of Ihe clause

shall be REPLACED with 'relevanl phase of Devetopment"

5.2 12 Clause 20,4 shall be AMENDED and the word "Lan^T in the fifth line of Ihe clause

shall be REPLACED wrth 'relevant phase of Devetopment'

5.2.13 Clause 20.7 shali be AMENDED and the words 'relevant phase of the' INSERTED

between the words 'within the' and 'Development shair In the firsl line ofthe clause

5.2 14 Clause 21.1 1 shall be AMENDED and the word 'Devefopmenr" in Ihe second line of

the clause shall be REPLACED with "Ihe relevant phase of tho Devotopment'

5,2 15 Clause 21 1.2 shall be AMENDED and the words "for that pedicular phase ofthe

Devetopmenr shall be INSERTED al the end of the clause

5.2.16 Clause 21.1.3 shall be AMENDED and the words 'for lhal pedicular phase of the

Devetopmenr shall be INSERTED belween Ihe words "Open Space" and "for fhe

written" in ihe firsl line of Ihe clause

5 2.17 Clause 21.1.4 shall be AMENDED and the words "for that padicular phase of the

Development shall be INSERTED between the words "Open Space" and '(including

any in Ihe second line of the clause

5.2,18 Clause 21.2 shall be AMENDED and the words "for Wiaf padicular phase of the

Devetopmenr shall be INSERTED between the virords "Works' and to tha" in the

fourth line ol the clause AND belween the words "Open Space "and free of charge"

in the seventh line of the clause AND belween the words "Open Space' and 7o the"

in Ihe eighth line oflhe clause



52 T9 Clause 22 l(a( $iail be AMENDED and Ihe word 'Land- in the first hne shall bs

REPLACED w't- "fiamcrDft Way Site or Par* Land Sie (as is relevanl}' AND th*

words Tor that p. licular phaso of the Devetopmenr shall be INSERTED befween the

words Travel P:^ t Guidance' and 'arK? has' n the third line

5 2 20 Clause 22 lib) s: aH be AMENDED ano the wonj "Land" m ttie second line shall be

REPLACED w-t.'- "Samcrofl Way Sie or Park Land Sie (as is retevani}' AND Ihe

words Ihe Land shall be REPLACED with Ihe words That particular phaso of Ute

Devetopmenr ir che third line AND the words Tor lhat particular phase of the

Devetopmenr st-^n be INSERTED al ttie end of ttie ttilrt line

5.2 21 Clause 22 1(c) shall be AMENDED and Hie words "LancT m tfie first second and third

lines shall be RE-LACED wiUi 'Bamcroft Way Site or Padt Land Srfe (as is retovant)'

5.2 22 Clause 22.1(d) si" all be AMENDED and Ihe words "Land' In tfie first and second lines

shall be REPLAC =D wiUi "Bamcroft Way Site or Par* Land Sife (as is relevant}' AND

tfie words "releva for lhat padicular phase of the Devekapmenr shall be i NSERTED

between the wor*:* "FoW Travel Plan' and'm respocf tn tfie third line AND Ihe words

"Ihe Land" in the ttiird and fourth lines shall be REPLACED wilh tfie words 'that

padicularphase c'tfie Development

5 2 23 Clause 15 shall ae AMENDED and the words "whole or any part of shall be

INSERTED before Ihe last two words on Ihe last line 'the Land*

5.2.24 Clause 23.1 shal be AMENDED and the words "Phase 1" shall be INSERTED Into

Ihe first line after: le words 'prior lo Commencemenl of Uie'.

5 2.25 Clause 23.2 siiai be AMENDED and the words 'Phase 1" shall be INSERTED inic

the second lin? a ?r the words "prior lo Occupation of the'

5.2.26 Clauses 24 I sna i be AMENDED and tfie wonjs 'relevant phase of tha" shall be

INSERTED befo'= ttie last word 'Development'

5 2.27 Clause 35(1) sha be AMENDED and ttie words 'the part' in the second line shall be

REPLACED '.Vll,'- le words 'any part of Ihe Land'

6. Miscellaneous

5 1 Insofar as any clause or lauses of this Deed are found (for whatever reason) to be invaK

illegal or unenforceao c ^n such invalidity illegality or unenforceaoihty snaH nol affect Ihi'

validity or enforceabiir c he remaining provisions of this Deed



6 2 Nolwittistanding the provisions of tt-e Conlracls (Rights of Third Parties) Acl 1999 nothing in

Ihls Deed confers or purports lo confer any nghl lo enforce any of ttie terms and provisions

herein on any person who Is not a party nerelo or a successor in Irtle or assign or a statutory

successor lo a party herelo

6 3 This Deed is a local land charge and shall be registered as such

6 4 No waiver (whettier express or implied) by the Council or the County C^ncll of any breach or

default by the Owner In performing or observing any of the ternis or conditions of tfils Deed

shall conslitule a continuing waiver and no such waiver shall prevent the Council or Bie

County Council from enforcing at any lime any of Ihe said terms or condilions or from acling

upon any subsequenl breach or default in respect thereof by Ihe Owner

6.5 This Deed shall cease lo have effect (insofar only as it has not already been complied witti) If

the Resen/ed Mailers Approval shall be quashed, revoked or otherwise witndrawn or (wrthout

Ihe conseni of Oie Owners) 11 is modified by any stalulory procedure or expires before

Impiemeniabon and whereupon the Council shall procure the cancellation of any entries

relating lo it in tfie register of locai land charges.

6.6 Nolhing in this Deed shall be construed as imposing a contraclual obligalion upon Uie Coundl

as lo Ihe issue of Ihe Planning Pennission or as restnctmg the exerdse by ttie Coundl or ttie

County Council of any powers exerdsable by tfiem under ttie Planning Acl or under any ottier

act or aulhonty

7 Legal Costs

7.1 The Owner covenants lo pay Oie Council s reasonable legal cosls m negotiating and

attending to the complelion of Ihls Deed on or before ttie date cf the conpleOon ol Bits Deed.

7 2 The Owner covenants lo pay Ihe County Council s reasonable legal cosls in negoltatirig and

attending to tfie compiebon of Ihis Deed on or before rtie dale of Bie completton of Ihis Deed

8. Jurisdiction

This Deed is govemed by and interpreted in accordance witfi ttie law of England and Wales




