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						Dated	2025
								THE COUNCIL OF THE BOROUGH OF HAVANT		and			BRICS (HAVANT) LIMITED		and		HAMPSHIRE COUNTY COUNCIL		
	DEED OF VARIATION	in connection with an Agreement made under 	Section 106 and Section 106A of the Town and Country Planning Act 1990	relating to Land west of Hulbert Road, Havant	




THIS DEED is made the 		day of 							2025

BETWEEN: -

THE COUNCIL OF THE BOROUGH OF HAVANT of Public Service Plaza, Civic Cnetre Road, Havant P09 2AX ("the Council"); and
BRICS (HAVANT) LIMITED of 3rd Floor, 22 Old Bond Street, London, W1S 4PY (“the Owner”);
HAMPSHIRE COUNTY COUNCIL of The Castle, Winchester, Hampshire, S023 8UJ (“County Council”)
DEFINITIONS
The Definitions in 1 of the Section 106 Agreement shall apply to this Deed and in addition the following words shall have the meaning set out below: -
"Deed" means this deed; and
"Section 106 Agreement" means the agreement dated 1st February 2023 and made in pursuance of Section 106 of the 1990 Act between (1) the Council (2) the County (3) Evelyn Partners Trust Corporation Limited and Mark Graham Weaver as the Trustees of the GHM Jackson 1972 Children’s Settlement Trust
Where the context so requires: -
Where in this Deed reference is made to any clause, paragraph or schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph or schedule in this Deed.
Words importing the singular meaning where the context so admits include the plural meaning and vice versa.
Words of the masculine gender include the feminine and neuter genders. 
Words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeably in that manner.
Where more than one person is obliged to observe or perform an obligation the obligation can be enforced against all such persons jointly and against each individually unless there is an express provision otherwise.
Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that Act for the time being in force and shall include all instruments, orders, plans, regulations, permissions and directions for the time being made, issued or given under that Act or deriving validity from it.
References to any party to this Deed shall be deemed to include the successors in title to that party and to any person deriving title though or under that party and in the case of the Council and the County, their successors to their respective statutory functions.
RECITALS
The Council is the Local Planning Authority for the purposes of the Act for the area within which the Land is situated and is the authority by whom the terms of the Section 106 Agreement are enforceable.
The County Council is the Local Highway Authority for the area within which the Land is situated.
The Owner is the freehold owner of the Land registered at the Land Registry under title number [  ]
This Deed is supplemental to the Section 106 Agreement.
OPERATIVE PROVISIONS
This Deed is made pursuant to Sections 106 and 106A of the Act and all other powers so enabling and is a planning obligation for the purposes thereof and the covenants contained herein shall bind the Land.
The parties hereto hereby mutually agree to vary and supplement the terms of the Section 106 Agreement so that the Section 106 Agreement shall from and including the date of this Deed be read and construed as follows: -
The definition of “Affordable Dwellings” in paragraph 1 of the Section 106 Agreement shall be deleted and replaced with the following:
“Affordable Housing” 	means a minimum of 30% of the Dwellings  to be constructed on the Land and to be provided as units of Affordable Housing as part of the Development and in accordance with the Affordable Housing Mix”
A new definition of “Additional Affordable Housing” shall be inserted in clause 1 of the Section 106 Agreement as follows:
“Additional Affordable Housing” 	means any Open Market Dwellings that are delivered as Affordable Housing that are delivered in excess of the 30% requirement for Affordable Housing for the Development”
The following wording shall be inserted at the end of Clause 6 of the Section 106 Agreement 
“PROVIDED THAT in the event that all of the Land and/or Dwellings are:
(a)	transferred to and are within the sole ownership of an Affordable Housing Provider (so as to become Owner and developer of the Land); AND 
(b)	all of the Dwellings have been delivered upon first Occupation by that Affordable Housing Provider as Affordable Housing 
THEN all  of the obligations and restrictions in respect of the delivery of Affordable Housing in Schedule 1 shall neither be applicable to the Affordable Housing Provider nor enforceable by the Council AND for the avoidance of any doubt where this clause 6 applies, all of the Dwellings delivered on the Land may be provided as Affordable Housing without any restriction on the use of public subsidy.”
Paragraph 2.4 of Schedule 1 shall be deleted in its entirety and replaced with the following:
“2.4	Not Used”
Paragraph 3 of Schedule 1 of the Section 106 Agreement shall be deleted and replaced with the following:
“The provisions in paragraph 2 of this Schedule 1 shall cease to have effect in respect of any Affordable Dwelling where:
a leaseholder of a Shared Ownership Dwelling (or its mortgagee) has purchased 100% of the equity in the Affordable Dwelling; or
the Occupier of any Affordable Dwelling has exercised a statutory right to buy or right to acquire in respect of such Dwelling
and any successors in title to such persons described above in this paragraph 3 of Schedule 1”.
Paragraph 4 of Schedule 1 of the Section 106 Agreement shall be deleted in its entirety and replaced with the following:	
“4	The provisions of this Agreement shall not be binding on a mortgagee or chargee (or any receiver (including an administrative receiver or administrator) appointed by such mortgagee or chargee or any other person appointed under any security documentation to enable such mortgagee or chargee to realise its security (each a Receiver)) of the whole or any part of the Affordable Dwelling(s) or any persons or bodies deriving title through such mortgagee or chargee or Receiver PROVIDED THAT:
4.1	such mortgagee or chargee or Receiver shall first give written notice to the Council of its intention to dispose of the Affordable Dwellings and shall have used reasonable endeavours over a period of three months from the date of the written notice to complete a disposal of the Affordable Dwellings to another Affordable Housing Provider or to the Council for a consideration not less than the amount due and outstanding under the terms of the relevant security documentation including all accrued principal monies, interest and costs and expenses; and
4.2	If such disposal has not completed within the three month period, the mortgagee, chargee or Receiver shall be entitled to dispose of the Affordable Dwellings free from the provisions of this Schedule of this Agreement which provisions shall determine absolutely
A new paragraph 5 shall be inserted at the end of Schedule 1 with the following wording:
“No provisions in this Agreement shall prevent more than 30% of the Dwellings being delivered as Additional Affordable Housing and any such Additional Affordable Housing shall not be bound by the obligations and provisions in Schedule 1 of this Agreement and the obligations and provisions in Schedule 1 of this Agreement shall not be enforceable against such Additional Affordable Housing” 
IT IS HEREBY AGREED AND DECLARED AS FOLLOWS: -
This Deed shall be construed as one with the Section 106 Agreement.
The provisions of the Section 106 Agreement continue to be enforceable by the Council to bind the Land and amendments hereby made shall to the extent only that they are material supersede any specific provisions to the contrary in the Section 106 Agreement (as varied by this Deed) and the Section 106 Agreement (as varied by this Deed) shall always be read together (mutatis mutandis) to that extent.
No party shall be liable for breach of covenant(s) contained in this Deed after having parted with all interest in the Land or the part in respect of which such breach occurs but without prejudice to liability for any subsisting breach of covenant prior to parting with such interest.
A person who is not a party to this Deed has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term hereof provided that this clause shall not affect any right of action of any person to whom this Deed is lawfully assigned or in whom it becomes vested in law.
The planning obligations hereby created by this Deed shall be registered as a Local Land Charge.
Insofar as any clause or clauses of this Deed are found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Deed.
This Deed is governed by and interpreted in accordance with the law of England.
EXECUTED as a deed by the parties and delivered the day and year first before written







EXECUTED as a DEED by affixing		)
the common seal of the COUNCIL OF THE	)
BOROUGH OF HAVANT			)
in the presence of:-				)


			Authorised Signatory





EXECUTED as a DEED by affixing		)
the common seal of the				)
HAMPSHIRE COUNTY COUNCIL		)
in the presence of:-				)




			Authorised Signatory






Executed and as a Deed by
BRICS (HAVANT) LIMITED 
in the presence of:

Director ……………..………………


Print Name ………………………………

Signature of Witness

Name

Address

Bevan Brittan LLP | Kings Orchard | 1 Queen Street | Bristol BS2 0HQ
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