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THIS DEED is made on 2‘6%( # 10/7‘ l 2026

BETWEEN:

(1

(2)

THE COUNCIL OF THE BOROUGH OF HAVANT of Public Service Plaza, Civic
Centre Road, Havant PO9 2AX (the “Borough Council”)

PORTSMOUTH WATER LIMITED (Company Reg No. 02536455) whose registered
address is at Brockhampton Springs, West Street, Havant, England, PO9 1LG (the

“Owner”)

RECITALS

A

The Borough Council is the local planning authority for the purposes of the Act for the area in
which the Biodiversity Gain Land is situated and is the authority by whom the obligations

contained in this Agreement are enforceable.

The Owner is the freehold owner of the Biodiversity Gain Land registered with title absolute at
the Land Registry under Title Number HP63558.

The Owner submitted the Planning Application to the Borough Council seeking planning

permission for the Development.

It is the Owner’s intention to Allocate Biodiversity Units from the Biodiversity Gain Land to the
Development as part of the Owner's strategy for ensuring that the Development produces a
Biodiversity Net Gain.

This Deed is entered into in respect of the Biodiversity Gain Land only in order to secure by
way of planning obligations: i) the carrying out of the Habitat Creation and Enhancement Works
(i) the maintenance of the habitat enhancement achieved for a period of 30 years iii) the
Borough Council’'s monitoring of those habitats on the Biodiversity Gain Land for a period of 30
years; and iv) the availability of the BNG Capacity for Allocation.

This Deed shall be registered as a Local Land Charge pursuant to clause 8 below.

IT IS AGREED AS FOLLOWS:
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1 DEFINITIONS

1.1 In this Deed (including the Schedules hereto) the following expressions shall have the
meanings indicated:

“Act” The Town and Country Planning Act 1990 (as amended)
“Agreement the date which is the expiration of the period 30 years following
Expiry Date” the Completion Date

“Allocation” the attribution of the BNG Capacity by the Owner in respect of

the Development to fulfil its requirement to create or enhance
biodiversity under Schedule 7A of the Act (and “Allocate” and
“Allocated” and “Allocations” shall be construed

accordingly)

“Biodiversity Gain the land forming part of title number HP63558 known as land
Land” and buildings on the north and south sides of Bidbury Lane

Havant shown edged blue on Plan 1

“Biodiversity Gain the sum of £4,011.00 (four thousand and eleven pounds) to be
Land Monitoring paid by the Owner to the Borough Council under paragraph 5
Contribution” of Schedule One of this Deed to be applied by the Borough
Council as a financial contribution towards the Borough
Council's costs of monitoring compliance with the Owner’s
obligations under this Deed in respect of the Biodiversity Gain

Land for the purpose of achieving the Biodiversity Net Gain

“Biodiversity Gain the statutory biodiversity gain site register created under
Site Register” regulation 3 of the Biodiversity Gain Site Register Regulations

2024 or any other equivalent regulations

“Biodiversity the statutory biodiversity accounting tool published by DEFRA
Metric” or Natural England from time to time that can be used to
measure the biodiversity value or relative biodiversity value of
habitat or habitat enhancement for the purposes of biodiversity

net gain

“Biodiversity Net  an increase in Biodiversity Units resulting from implementing
Gain” or “BNG” and carrying out the Habitat Management and Monitoring Plan
(as measured using the Biodiversity Metric) that can be
Allocated to a development to fulfil its requirement to create or

enhance biodiversity under Schedule 7A of the Act
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“Biodiversity
Unit(s)”

“BNG Capacity”

“Borough
Council’s Legal
Costs”

“Breach Notice”

“Certificate of

Completion”

“Commencement
Date”

“Completion
Date”

“Completion Date

Notice”

i‘Deed”

“Default Interest
Rate”

“DEFRA”

the quantum of biodiversity as measured by the Biodiversity

Metric

the total Biodiversity Net Gain to be generated on the
Biodiversity Gain Land as set out in the Habitat Management
and Monitoring Plan resulting from the carrying out of the
Habitat Works and the

implementation of the Habitat Management and Monitoring

Creation and Enhancement

Plan on the Biodiversity Gain Land

the Borough Council’s reasonable legal costs in connection

with the preparation and completion of this Deed

a notice which may be served by the Borough Council on the

Owner under paragraph 6 of Schedule Two of this Deed

a written certificate of completion confirming that all of the
Habitat Creation and Enhancement Works detailed in the
HMMP have been completed to the reasonable satisfaction of
the Borough Council on the Completion Date issued (or
deemed to have been issued) by the Borough Council under
paragraph 1.1of Schedule Two.

the date upon which the Habitat Creation and Enhancement

Works have commenced

the date specified in the Certificate of Completion

written notice from the Owner to the Borough Council of the
proposed Completion Date of the Habitat Creation and
Enhancement Works served in accordance with paragraph
1.1(d) of Schedule One

this agreement made by deed

interest at the rate of 4% over Lioyds Bank plc base lending
rate from time to time in force

the public body known as the Department for Environment,
Food & Rural Affairs or any successor body which acts as the
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“Development”

“Enabling

Powers”

“Expert”

“Habitat Creation
and Enhancement
Works”

Government's advisor for the natural environment, food or rural

affairs in England

1)

2)

the development of the site authorised by the Planning
Permission for development of new pipelines to transfer
water from Bedhampton Springs to fill the reservoir in the
winter and draw it off to treat and supply when needed in
the summer, comprising: construction of two
predominantly underground pipes in tunnels linking the
reservoir with the existing pumping station at Bedhampton
with associated infrastructure including: emergency
drawdown discharge structure at Hermitage Stream;
construction of eight access shafts; washout and air valve
chambers (typically below ground), new plant at
Bedhampton  Pumping Station, modifications to
Bedhampton 2 operational building and permanent
diversion of Footpath 34 at Bedhampton Pumping Station.
Outline application for an associated underground cross-
connection chamber and above ground kiosk at the
reservoir site with vehicular accesses for maintenance;
and upgrades to existing culverts close to shafts five, six
and eight to manage flood risk (amended description 6th
March 2025). An Environmental Statement has been
submitted with the application under the Town and Country
Planning (Environmental Impact Assessment) Regulations
2017.

section 111 of the Local Government Act 1972 (as amended)

section 1 of the Localism Act 2011 and all other enabling

powers which may be relevant for the purpose of giving validity

to or facilitating the enforcement of the obligations created by
this Deed

has the meaning given by clause 20 of this Deed

the habitat creation and enhancement works set out in the

Habitat Management and Monitoring Plan (excluding any

management or monitoring activities specified in the Habitat

Management and Monitoring Plan)
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“Habitat the approved document titled 'Habitat Management and

Management and  Monitoring Plan, Bidbury and Bedhampton, Version 2.0 dated

Monitoring Plan” 4% July 2025' appended at Schedule Four which contains

or “HMMP” written narrative and spatial mapping details for Biodiversity
Net Gain on the Biodiversity Gain Land

“Insolvency in respect of the Owner:
Event”
(a) a winding up order is made by the Court;
(b) an administrator is appointed under the provisions of

Schedule B1 of the Insolvency Act 1986;

(c) a receiver, liquidator, provisional liquidator,
administrative receiver is appointed in respect of it, or

any of its assets;

(d) a resolution is passed for its winding up, liquidation or
reorganisation (save for the purposes of a solvent

reorganisation);

(e) an order is made for a moratorium under Part A1 and
Schedule ZA1 of the Insolvency Act 1986; or

(f) a bankruptcy order is obtained against an individual
under part IX of the Insclvency Act 1986.

“Monitoring the monitoring reports to be issued to the Borough Council as

Report” specified in the Habitat Management and Monitoring Plan

“Natural England” the public body known as Natural England or any successor
body which acts as the Government’s advisor for the natural

environment in England

“Owner’s the obligations given to the Borough Council by the Owner as

Obligations” set out in Schedule One

“Plan 1” means the plan marked “Plan 1” at Schedule Three herein

“Planning the hybrid planning permission subject to conditions granted in

Permission” respect of the planning application given reference
APP/24/00405
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“Register” the act of applying for Registration on the Biodiversity Gain
Site Register (and “Registered” shall be construed
accordingly).

“Registration” the record on the Biodiversity Gain Site Register of the
Biodiversity Gain Land, the BNG Capacity, the Remaining
BNG Capacity, and any Allocation

“Remaining BNG the available BNG Capacity on the Biodiversity Gain Site

Capacity” Register which can be Allocated to a development.
“Statutory organisations licensed by the government which include (but
Undertakers” not limited to) all utilities electricity, gas, water, telephone,

cable telephone and television and other telecommunication

companies

“Variation Event”  any of the following events that would have a material impact
on the delivery of any Biodiversity Net Gain in respect of any
Remaining BNG Capacity:

(a) achange in Natural England's guidance or policies;
(b)  achange in scientific opinion based on evidence;

(c) a change in industry practices or in the generally
accepted calculation methods for the type or extent of

land required to achieve Biodiversity Net Gain;

(d) the Biodiversity Metfric is amended, updated, or
replaced by Natural England and/or DEFRA;

(e)  the Biodiversity Gain Land becomes designated under
law or is otherwise encumbered by any right which
would be incompatible with the Biodiversity Net Gain or

any existing Allocation; or

(" such other event as may be agreed between the parties

as constituting a Variation Event

“Working Day(s)” any day which is not a Saturday, a Sunday, a bank holiday or
a public holiday in England.
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INTERPRETATION

21 Where in this Deed reference is made to any clause, paragraph, schedule or recital
such reference (unless the context otherwise requires) is a reference to a clause,
paragraph, schedule or recital in this Deed.

2.2 Words of the masculine gender include the feminine and neuter genders and words
denoting actual persons include companies, corporations and firms and all words shall
be construed interchangeably in that manner.

2.3 Wherever there is more than one person named as a party and where more than one
party undertakes an obligation all their obligations can be enforced against all of them
jointly and severally unless there is an express provision otherwise.

2.4 Any reference to an act of Parliament shall include any modification, extension or re-
enactment of that act for the time being in force and shall include all instruments,
orders, plans regulations, permissions and directions for the time being made, issued
or given under that act or deriving validity from it.

25 References to any party to this Deed shall include the successors in title to that party
and to any person deriving title through or under that party and in the case of the
Borough Council the successors to their respective statutory functions.

2.6 References to "the parties" shall mean the parties to this Deed and reference to a
"party” shall mean any one of the parties.

2.7 The headings are for reference only and shall not affect construction.

2.8 Words importing the singular meaning where the context so admits include the plural
meaning and vice versa.

29 Obligations not to do something under this Deed shall be deemed to be obligations not.
to permit or suffer such thing to be done.

STATUTORY AUTHORITY

3.1 This Deed is made pursuant to section 106 of the Act and the Enabling Powers,

3.2 The covenants, restrictions and requirements imposed upon the Owner under this

Deed create planning obligations pursuant to section 106 of the Act and are
enforceable by the Borough Council as local planning authority against the Owner, its
successors in title and any person deriving title in the Biodiversity Gain Land or any

part of it from the Owner.
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3.3 No person shall be liable for any breach of any provisions of this Deed after it shall
have parted with its entire interest in the Biodiversity Gain Land or the part of the
Biodiversity Gain Land in relation to which the breach relates but without prejudice to
its liability for any subsisting breach arising prior to parting with such interest and for
the purposes of this clause a person parts with an interest in the Biodiversity Gain Land
notwithstanding the retention of easements or the benefit of covenants, restrictions or

reservations which shall not constitute an interest for the purposes of this clause
EFFECT OF THE AGREEMENT
41 This Deed shall take effect on the day and year first before written.

4.2 This Deed shall terminate on the Agreement Expiry Date, where the Owner is not in

material and continuing breach of its obligations at that date

4.3 Subject to clause 7.1 the termination of this Deed under clause 4.2 shall not affect any
accrued rights and liabilities or any rights or remedies of the parties for breach, non-

performance or non-observance of the obligations contained within this Deed
THE OWNER’S COVENANTS

51 The Owner hereby covenants with the Borough Council so as to bind its interest in the

Biodiversity Gain Land as set out in Schedule One of this Deed
THE BOROUGH COUNCIL’S COVENANTS

6.1 Subject to the performance by the Owner of its obligations under this Deed the Borough
Council hereby covenants with the Owner that it will observe and perform the covenants

set out in Schedule Two.
RELEASE AND LAPSE

71 Itis hereby agreed that the Owner shall not be liable for a breach of any of its obligations
under this Deed (save for antecedent breaches) after it shall have parted with all of its

respective interests in the Biodiversity Gain Land.

7.2 No person shall be liable under this Deed after it shall have parted with its interest in
the Biodiversity Gain Land (or in the event of a disposal of part of the Biodiversity Gain
Land be liable in respect of that part disposed) but without prejudice its liability for any

subsisting breach arising prior to parting with such interest (or part thereof).

7.3 This Deed shall not be enforceable against:
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7.3.1 any statutory undertaker who acquires any part of the Biodiversity Gain Land or
interest therein for the exclusive purpose of carrying out their statutory
undertaking; or

7.3.2 any person whose only interest in the Biodiversity Gain Land or any part of it is in
the nature of the benefit of an easement or covenant, or as the owner of the sub-
soil of any highway within the Biodiversity Gain Land.

No person shall be liable for breach of obligation if it is shown:
7.4.1 that the breach occurred as a result of a matter beyond their control; or

7.4.2 that the breach occurred as a result of doing, or not doing, something in an
emergency in circumstances where it was necessary for that to be done or not

done in order to prevent loss of life or injury to any person.
LOCAL LAND CHARGE

8.1 This Deed is a local land charge and shall be registered as such by the Borough
Council.

8.2 Upon the full satisfaction of all the terms of this Deed the Owner may request that the
Borough Council procure that all entries in the register of local land charges relating to
it other than those obligations which are of continuing effect be removed as soon as

reasonably practicable.
DUTY TO ACT REASONABLY

9.1 All parties to this Deed acknowledge that they are under a duty to act reasonably and
(without prejudice to generality) if any deed, consent, approval or expression of
satisfaction is due from one party to another under the terms of this Deed the same

shall not be unreasonably withheld or delayed.
NO FETTER ON DISCRETION OR WAIVER

10.1  Nothing contained or implied in this Deed shall prejudice or affect the rights discretions
powers duties and obligations of the Borough Council under all statutes by-laws
statutory instruments orders and regulations in the exercise of their functions as a local
authority.

10.2  Nowaiver (whether express or implied) by the Borough Council of any breach or default
in performing or observing any of the covenants terms or conditions of this Deed shall

constitute a continuing waiver, and no such waiver shall prevent the Borough Council
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11

12

13

14

15

16

from enforcing any of the relevant terms or conditions or from acting upon any

subsequent breach or default.
COVENANT AS TO TITLE

11.1  The Owner hereby covenants with the Borough Council that no person other than the
parties to this Deed has any interest in the Biodiversity Gain Land for the purposes of
section 106 of the Act.

SEVERABILITY

12,1 ltis agreed that if any part of this Deed shall be declared unlawful or invalid by a court
of competent jurisdiction then (to the extent possible) the remainder of this Deed shall

continue in full force and effect.

THE BOROUGH COUNCIL’S COSTS

13.1  The Owner hereby covenants with the Borough Council that it will on or before the date
of this Deed pay the Borough Council's Legal Costs to the Borough Council.

CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

141 Notwithstanding the provisions of the Contracts (Rights of Third Parties) Act 1999 no
part of this Deed shall be enforceable by a third party who is not a party to the Deed
and for the avoidance of doubt the terms of this Deed may be varied by Deed between
the parties and the Borough Council without the consent of any such third party.

NOTICES

15.1  Any notices required to be served by one party on another under this Deed shall be

served by First Class prepaid post or by email in the following manner:

15.1.1 on the Borough Council at the address shown above or by email to
cil@havant.gov.uk marked “for the attention of the Executive Head of Place”
and bearing the reference “s106-APP/24/00405 - land known as Land and

buildings on the north and south sides of Bidbury Lane, Havant”

15.1.2  on the Owner at the address as detailed above or as notified by the Owner in

writing to the Borough Council.
INTEREST ON LATE PAYMENTS

16.1  Any amount due from the Owner under this Deed which is not paid on the due date
shall be payable with interest at the Default Interest Rate. Such interest shall accrue on

a daily basis for the period from the due date to and including the date of payment.
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17

18

19

20

MORTGAGEE CLAUSE

17.1

No obligation in this Deed shall be binding on or enforceable against any chargee or
mortgagee from time to time who shall have the benefit of a charge or mortgage of or
on any part or parts of the Biodiversity Gain Land or any receiver appointed by such
chargee or mortgagee or any person deriving title through such chargee, mortgagee or
receiver unless and until such chargee, mortgagee, receiver or person has entered into
possession of the Biodiversity Gain Land or part thereof to which such obligation

relates.

NOTIFICATION OF SUCCESSORS IN TITLE

18.1

VAT

19.1

The Owner covenants with the Borough Council that it will give immediate written notice
to the Borough Council of any change of ownership of the Biodiversity Gain Land if at
such time the obligations contained within this Deed have not fully been discharged
such notice to give details of the transferee’s full name and registered office (if a
company or usual address if not) together with the area of the Biodiversity Gain Land
purchased by reference to a plan.

All consideration given in accordance with the terms of this Deed shall be exclusive of
any value added tax properly payable,

DISPUTE RESOLUTION

20.1

20.2

203

In the event of any dispute or difference arising out of the terms of this Deed such
dispute or difference may, subject to clause 20.4, be referred by any party giving written
notice to the other parties to an independent and suitable person holding appropriate
professional qualifications to be appointed (in the absence of an agreement) by or on
behalf of the president for the time being of the professional body chiefly relevant in
England with such matters as may be in dispute and such person shall act as the Expert
whose decision shall be final and binding on the parties in the absence of manifest

error.

Any costs incurred by referring a dispute to the Expert under this clause shall be borne
by the party incurring such costs unless the Expert determines otherwise.

A person appointed under this clause shall act as an independent expert and not an
arbitrator. It shall be a term of appointment that a timetable for determination of the
dispute shall be fixed at the outset of the matter provided that such timetable shall
provide that:
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21

22

(a)

each party to the dispute must submit its first representations to the person
appointed under clause 20.1 above within 28 days of the person appointed

writing to the parties requesting such representations; and

once the parties to the dispute have received the first representations that
each has submitted to the person appointed under sub-clause (a) above, they
shall have a further 14 days to submit to the person appointed their response

to these first representations.

20.4  This clause does not:

(@)

JURISDICTION

affect the Borough Council's ability to apply for and be granted:

i declaratory or injunctive relief, specific performance, payment of
any sum, damages or any other means of enforcing this Deed; or

ii. consequential and interim orders and relief;

not apply to disputes in relation to matters of law which will be subject to the
jurisdiction of the courts;

fetter any party's rights to bring an action in the courts;

apply to any dispute in relation to any matter which is expressly to be agreed
or approved or determined by any party in its absolute discretion under this
Deed or in relation to any failure or delay by such party in agreeing or

approving or determining such matter in its absolute discretion.

21.1  This Deed is governed by and interpreted in accordance with the law of England and

the parties submit to the non-exclusive jurisdiction of the courts of England and Wales.

DELIVERY

22.1 This document has been executed as a deed and is delivered and takes effect on the

date stated at the beginning of it.
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SCHEDULE ONE

OWNER’S COVENANTS

The Owner covenants with the Borough Council so as to bind its interest in the Biodiversity Gain Land

as follows:
1 Implementation of the Habitat Management and Monitoring Plan
1.1 To:
(a) notify the Borough Council in writing of the Commencement Date within 10 Working
Days of it occurring;
(b) begin the Habitat Creation and Enhancement Works no later than 12 months following
the date of first Allocation; and
(c) complete the Habitat Creation and Enhancement Works in accordance with the Habitat
Management and Monitoring Plan;
(d) issue the Completion Date Notice to the Borough Council within 10 Working Days of
the completion date of the Habitat Creation and Enhancement Works;
(e) promptly rectify any defects in the Habitat Creation and Enhancement Works identified
by the Borough Council under paragraph 1.1(b)(ii) of Schedule Two and issue a
subsequent Completion Date Notice and thereafter to continue to rectify any defects
and issue Completion Date Notices until the Borough Council issues a Certificate of
Completion;
(f) upon receiving the Certificate of Completion from the Borough Council, maintain the
Biodiversity Gain Land in accordance with the Habitat Management and Monitoring
Plan for a period of not less than 30 years from the Completion Date; and
(9) provide a Monitoring Report to the Borough Council within 20 (twenty) Working Days
of each Monitoring Report date specified in the Habitat Management and Monitoring
Plan.
2 Allocation
2.1 To notify the Borough Council when the BNG Capacity is Allocated to the Development.
2.2 Not to Allocate any BNG Capacity:

(@)

while an application to amend the Registration is pending; and
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3.1

3.2

4.1

(b) unless the Allocation is recorded on the Biodiversity Gain Site Register.
Biodiversity Gain Site Register
To:

(a) Apply to Register the Biodiversity Gain Land on the Biodiversity Gain Site Register as
soon as reasonably practicable PROVIDED THAT the Borough Council is hereby
authorised to apply to revise the Registration in line with any determination by the

Expert;

(b) pay the Borough Council's reasonable costs in respect of any application by it to apply

to amend the Registration under sub-paragraph 3.1(a);

(c) notify the Borough Council in writing of the date of any Registration within 10 Working

Days of it occurring;

(d) do the following if an application to Register the Biodiversity Gain Land under sub-

paragraph 3.1(a) is unsuccessful, as soon as reasonably practicable:
i notify the Borough Council in writing;
ii. remedy the defects in the application;

iii. re-apply to Register the Biodiversity Gain Land on the Biodiversity Gain Site
Register;

iv. continue to notify the Borough Council and remedy defects in any application

until the Biodiversity Gain Land is Registered; and
V. apply to amend the Registration if directed by the Expert

Not to amend the Registration without the Borough Council's prior written approval, other than

to record additional Allocations (if any) or where necessary to comply with this Deed.
Habitat Management and Monitoring Plan

To notify the Borough Council of any requested amendment to the Habitat Management and

Monitoring Plan, such notice to include:
(a) the proposed amended Habitat Management and Monitoring Plan;
(b) a statement of reasons for such amendment; and

{c) confirmation (with reasons) that the amendment would not prejudice:
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4.2

5.1

6.1

7.1

i the use or management of the Biodiversity Gain Land in a manner consistent

with its function to deliver Biodiversity Net Gain; and

ii. the continued functioning of the Biodiversity Gain Land for Biodiversity Net

Gain or any existing Allocation (if any).

Where the Borough Council agrees (or the Expert determines) that an amended Habitat
Management and Monitoring Plan is approved under paragraph 4.1 of this Schedule, to:

(a) apply to amend the Registration as soon as reasonably practicable where necessary
to reflect the BNG Capacity or Remaining BNG Capacity under the amended or

replacement Habitat Management and Monitoring Plan; and

{b) keep the Borough Council informed of the progress of the application and take all
reasonable steps to conclude it (including correcting and re-submitting it where

necessary).
Biodiversity Gain Land Monitoring Contribution

The Owner covenants with the Borough Council to pay the Biodiversity Gain Land Monitoring
Contribution to the Borough Council upon Completion of this Deed

Access for Inspection

From the Commencement Date, to allow the Borough Council, its agents, and contractors with

or without workmen and equipment to:

(a) enter onto the Biodiversity Gain Land at all reasonable times following reasonable

notice given in accordance with paragraph 6 of Schedule Two to monitor compliance

with:
i the obligations in this Deed;
ii. any Breach Notice;
and
(b) pass and repass across any land in the Owner's control which is necessary to gain

access to for the purpose of accessing the Biodiversity Gain Land in accordance with
paragraph 6.1(a).

Step-In Rights

Where a Breach Notice is served, to notify the Borough Council within 20 Working Days of

service of the Breach Notice whether the Owner accepts or disputes the notice;
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7.2

7.3

7.4

7.5

Where it notifies the Borough Council that it disputes a Breach Notice (or it is unable to agree

remedial steps under sub-paragraph 7.3(a)):

(a) to include a reasoned response in the notice under paragraph 7.1 (if disputing the
Breach Notice); and

(b) it may request, within 10 Working Days of any time limit in the Breach Notice (or other
extended timeframe as agreed with the Borough Council in writing), that the matter be

referred for determination by an Expert;

Where it has notified the Borough Council that it accepts a Breach Notice (or the Expert has

determined that it is valid), to:

(a) comply with the requirements of the Breach Notice within the time limits specified by
the Breach Notice (or other extended timeframe as agreed with the Borough Council in

writing);

(b) use reasonable endeavours to agree the following with the Borough Council within 20

Working Days of the notifying the Borough Council that it accepts the Breach Notice:
i the steps required to remedy the breach; and

i if applicable, any remedial works;

and

(c) commence and diligently proceed to remedy the breach within the time period specified
in the Breach Notice (or such other period as may be agreed with the Borough Council

under sub-paragraph (a)) in accordance with the details agreed under sub-paragraph

(a);

To comply with any requirements imposed on the Owner in connection with a Breach Notice

by the Expert within the time limits specified in the Expert's determination;

Where it has failed to comply with a time limit of the Breach Notice or Expert's determination
in respect of a Breach Notice, to allow the Borough Council, its agents, and contractors with

or without workmen and equipment to enter:
(a) the Biodiversity Gain Land; and

(b) other land in the Owner's control needed to access the Biodiversity Gain Land, at all
reasonable times (following reasonable notice given in accordance with paragraph 5 of

Schedule Two) to carry out works reasonably necessary to comply with the requirement

Page 17 of 25



7.6

8.1

of the Breach Notice or the Expert's determination, as applicable, following reasonable

notice given in accordance with paragraph 6 of Schedule Two; and

To pay the Borough Council a sum equivalent to its reasonably and properly incurred costs in

respect of carrying out the relevant works under paragraph 7.5 within 20 Working Days of a

notice requesting payment (such notice to include a breakdown of such costs).

Reassessment of BNG Capacity

To do the following where a Variation Event occurs and there is un-Allocated BNG Capacity:

(a)

(b)

(c)

not further Allocate any Remaining BNG Capacity until any amendments to the HMMP
and/ or the Remaining BNG Capacity are agreed under this paragraph (or determined
by the Expert);

notify the Borough Council of its proposed amendments to the HMMP and/ or the
Remaining BNG Capacity, taking into account the Variation Event, and submit it to the

Borough Council for approval;

in the event of dispute over the proposed amendments to the HMMP and/ or the
Remaining BNG Capacity under sub-paragraph 8.1(a) of this Schedule, either Party
may refer the matter to an Expert for determination;

upon receipt of written approval from the Borough Council in respect of the proposed
amendments to the HMMP and/ or the Remaining BNG Capacity submitted under sub-
paragraph 8.1(a) of this Schedule or by the Expert's determination, accept thereafter
that the amended HMMP and/ or the Remaining BNG Capacity shall be deemed to be
agreed and:

i. if applicable, allocate only to the Remaining BNG Capacity on this revised

basis;
ii. if applicable, implement and carry out the HMMP on its revised basis; and

ii. ensure the Biodiversity Gain Site Register in respect of the Biodiversity Gain
Land reflects the revised Remaining BNG Capacity as soon as reasonably

practicable.
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SCHEDULE TWO

BOROUGH COUNCIL’S COVENANTS

The Borough Council covenants with the Owner as follows:

11

2.1

2.2

Inspection of the Habitat Creation and Enhancement Works
To:

(a) inspect the Habitat Creation and Enhancement Works within 30 Working Days following

receipt of the Completion Date Notice;

(b) to do the following where Habitat Creation and Enhancement Works are inspected

under sub-paragraph (a):

i promptly issue a Certificate of Completion if the Habitat Creation and
Enhancement Works have been completed to the reasonable satisfaction of the
Borough Council; or

i. promptly notify the Owner of any defects, if the Borough Council determines
that the Habitat Creation and Enhancement Works have not been completed;

and

(c) where the Owner issues a subsequent Completion Date Notice under paragraph 1.1(e)
of Schedule One, re-inspect the Habitat Creation and Enhancement Works under
paragraph 1.1(a) of this Schedule and to comply with paragraph 1.1(b)(ii) of this

Schedule until it issues the Certificate of Completion.
Habitat Management and Monitoring Plan

Not to unreasonably withhold or delay giving its written approval to any revised or
replacement Habitat Management and Monitoring Plan submitted by the Owner to the

Borough Council under Schedule One of this Deed;

To monitor the implementation and operation of the Habitat Management and Monitoring Plan
by a suitably qualified ecology and environmental management professional by way of
periodic physical visits to the Biodiversity Gain Land and/ or remotely surveying the
Biodiversity Gain Land and to provide, as soon as practicable afterwards, a written report to

the Owner of the findings any monitoring activities, at the following intervals:

(a) annually from the Completion Date until the 5 years' anniversary of the Completion
Date; and
(b) every five years thereafter until the Agreement Expiry Date.
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3.1

4.1

5.1

6.1

6.2

6.3

Biodiversity Gain Site Register

To affirm with the Owner that BNG Capacity shall be Allocated by the Owner at the Owner's
absolute discretion subject to the provisions of this Deed.

Biodiversity Gain Land Monitoring Contribution

To use the Biodiversity Gain Land Monitoring Contribution for its intended purpose and not for

any other purpose.
Right of Access

To give not less than 10 Working Days' notice to the Owner of its intention to access the
Biodiversity Gain Land for the purposes of inspection under paragraph 6 of Schedule One of
this Deed to ascertain the Owner's compliance with its covenants under this Deed or a Breach

Notice.
Breach Notice and Step-in Rights

Where it considers that the Owner is not complying with its obligations under this Deed, and

intends to take steps to remedy the breach, to first notify the Owner:

(a) the reasons for alleging non-compliance;

(b) the steps it proposes the Owner should take to remedy any breach or non-compliance,
and

(c) the reasonable time limits for the Owner to take these steps;

Where it serves a Breach Notice (or the Expert determines that the Owner should take any
steps within a specified time limit), it may notify the Owner of any extension of time specified in
the Breach Notice or Expert's determination, as it considers appropriate (in its absolute

discretion);

Where the Owner does not comply with the time limits specified in the Breach Notice (or as
otherwise agreed) or the Expert's determination, undertake the requirements imposed on the
Owner as set out in the Breach Notice or Expert's determination provided that the Borough
Council:

(a) provides reasonable notice that it, its agents, and contractors with or without workmen
and equipment will enter the Biodiversity Gain Land and/or land in the Owner's control

to access the Biodiversity Gain Land;

(b) ensures minimal damage and inconvenience to the Owner;
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71

(c) promptly repairs any damage caused by exercising the step-in rights under this
paragraph; and

(d) issues to the Owner a full breakdown of the time spent and costs incurred in exercising

its step-in rights under this paragraph.
Reassessment of BNG Capacity

To notify the Owner in relation to any BNG Capacity reassessment submitted under

paragraph 8.1 of Schedule One whether:

(a) it is approved; or

(b) why it is not approved.
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SCHEDULE THREE

PLAN 1 — BIODIVERSITY GAIN LAND
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SCHEDULE FOUR

HABITAT MANAGEMENT AND MONITORING PLAN
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IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before

written

THE COMMON SEAL OF
THE COUNCIL OF THE BOROUGH
OF HAVANT

was affixed in the presence of:

Authorised Signatory:
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Executed as a deed by
PORTSMOUTH WATER LIMITED

acting by a director

Signature of Director:  ........

Name of Director:
In the presence of:
Witness Signature:
Name:

Address:

Occupation
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